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SOME 


1 


CONSIDERATIONS 


O N THE 


Law of renne . 


£202 W entertained ſo big a Veneration 
W for their Form of Government, 

Z as to ſubmit to it from the ſame 
Spirit, which has been chear- 
Na fully ſhewn in its Defence. To 
this Felicity of Re and Conduct it is owing, 
that their groundleſs Jealouſies ſoon die away, 
when they find the Miniſters of State purſuing 
ſtrictly the Intention of that Law, which is 
acknowledged in every Inſtance to be the beit 
Rule, however oppoſite to tranſient Opinions, 
or momentary Wiſhes. The Prerogative itſelf, 
cho in the antient Exerciſe ſcarce to be diſtin- 
guiſhed from Tyranny, yet thus circumſcribed, 
has been eſteemed of General Advantage ; and 
thoſe great Men, who aſſerted our Liberties, at 
the Beginning of the Civil Wars meant nothing 


more than to reduce it to its juſt Bounds, with- 
B out 


* 


(2) 

out a Thought of offering the leaſt undue Vig- 
lation to it. In Reſumptions, which have en 
ſtrong Legiſlative Acts to reſcind Grants made by 
the Crown, to the Diſgrace of him who wore 
it, a Saving was always expreſſed to the Royal 
Power of Granting in the moſt unquiet Times. 
The Conduct of the Lords (a Body, whoſe Pri- 
vileges have been the Source of Jealouſy) as to 
the Caſe of the Aylesbury Men in a late Reign, 
when the Two Houſes of Parliament appealed 
againſt each other to the Throne and to the 
Public, gained the Applauſe of the People eyen 
againſt that great and deſerved Favourite, their 
own Repreſentative ; becauſe that Houſe ated 
in Support of legal Rights, and the antient Jurif- 
diction of Parliament. Theſe Inſtances prove, 
that, well knowing the Wiſdom of their Ance- 
tors in modelling the Conſtitution with an 
admirable Equality, they were deſirous to tran. 
mit it down to their Poſterity,-as a thing ſacred 
and unalterable. In this they proceeded on the 
tendereſt Regard to the Welfare of the Realm, 
and to a Truth too often experienced in our 
Hiſtory, that when old Foundations are weaken- 
ed, or Landmarks removed, tho' with plauſible 
Deſigns to ſecure or extend Liberty, the Engliſh 
Subject is the Loſer by every Innovation. 
But the Heat of honeſt Men being once 
raiſed, and the cooler Paſſions of artful Men 
diſfembled by a ſpecious Zeal for that, which 
lies not at their Hearts, the calm Voice of Rea- 
fon and the Law finds no Attention; and Per- 
ſons of leſs Underſtanding, incited by — 
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(63) 
of their Betters, add greatly to the Weight af 
that Clamour, which for a time has ever been 
too ſtrong for Argument. Nor in theſe is it 
worthy of Admiration; fince enlarged Views are 
requiſite oa Matters of General Concernment, 
which few are enabled to form either by Na- 
ture or Education, and from which more are 
called off by the nearer Proſpect of a narrow 
and imaginary Self-intereſt. As the worſt Evils 
of Society flow from ſhort-fighted or perverted 
Judgments, the Conſtitution, with a Policy pe- 
culiar to itſelf, encourages every Method of 
popular Inſtruction, A Freedom of Debate in 
Parliament tends to clear and lay open the 
Grounds of public Proceedings ; and the Liberty 
of the Preſs is as naturally fitted to the Support 
of good Governments, as to the Ruin of bad. 
Meaſures, that carry with them a fallacious Ap- 
pearance of Lenity, are expoſed by this Means; 
and thoſe, which carry with them the Form of 
Severity, but have the Subſtance of Strength 
and Safety, are ſet in their juſt Light for the 
Approbation of the People. In the laſt Caſe, it 
is a Matter of Expectation and Neceſſity; be- 
cauſe whatever has the Air of Severity, is ſeem- 
ingly repugnant to the Genius of a free Govern- 
ment, and ungrateful to generous Minds, above 
all, to Engliſhmen, trained in the Principles, 
and celebrated for the Exerciſe, of Humanity. 
Beſides, in an Age fond of Liberty, but im- 
patient of thoſe ſalutary Reſtraints of Law, 
which alone make Liherty either laſting or va- 


luable, it-is natural to ſuppoſe, that ſome would 
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be for throwing down the Fences, which may 


controul irregular Attempts ; and therefore, no 
wonder, if ſuch as mean to repzir and keep 
them in Order, ſhould become the Object of their 
Cenſure. That Cenſure ill-underſtood, and not 
properly refuted, might make an Impreſſion, 
and overcome the national Affection for the Law, 
if coloured by fair Pretences ; eſpecially, if re- 
ceiving Strength from the concurrent Senſe of 
the Patrons of Liberty, who have declared againſt 
the Multiplication of Penalties; tho' it be one 


thing to multiply and extend them, another to 


maintain thoſe Terrors, which have been, in all 
times, eſteemed the Safeguard of Government. 
Every well- regulated State, whether built on 
Maxims of Abſolute Monarchy or Freedom, is 
provided with this Safeguard, without which it 
were liable to perpetu: Diſorder from the de- 
ſperate Sallies of Reſentment, or the daring Pro- 


jects of Ambition, Here too our own Conſti- 


tution preſerves its uſual Excellence; and, be- 

ing framed with much Wiſdom and Equity as 
to the Crime of Treaſon, it ſeems difficult to 
account for their Conduct, who, in the Parlia- 
ment of the Seventh of Queen Anne, were for 
aboliſhing that Puniſhment of the Crime, which 


has ſubſiſted for Ages paſt, is interwoven with 


the hrſt Principles, and intimately connected 
with the Foundations of our Policy. The 
greateſt-Men of the Time oppoſed it in the 


HFouſe of Lords; and, when the Temper of the 


Commons was fuch, that they would not have 
paſſed the Bill, which was of great Moment to 
ä | Scotland, 


63) 


Scotland, without the Clauſe to aboliſh the For- 
feiture of Real Eſtates in Caſes of H igh-Treaſon, 
very artfully propoſed an Amendment to ſuſ- 
nd its Operation, perſuaded that the Prudence 
of ſucceeding Parliaments would take occaſion 
| 2 repeal it. The ſame Debate revived in the 
ſſion; and the Bill for making it Treaſon 
to Seeg with the Pretender's Sons, or any 
of their Agents, has carried that Suſpenſion to 
4 probably remoter Period, by an Addition made 
in the fame Houſe, and approved i in the other. 
Nevertheleſs, even this gentle, and almoſt ne- 
ceſſary, Alteration, to give Life and Vigor to 
the Law, in a Juncture the moſt Critical, created 
i Diffatisfaction in ſome Minds, of which it may 
not be unſeaſonable to examine the Grounds. 
Indeed, it has been repreſented with ſo many 
Conſequences of Terror, that it requires a better 
Authority than that of a private Writer, to ex- 
plain the Reaſonings, on which it ſtands : In the 
85 time he hopes it may be allowed him 
ak what he thinks the Truth; and, with 
Beit erence to thoſe who have received contrary 
Prejudices, to ſhew, that, in this Inſtance, they 
forget both a becoming Reverence of their An- 
ceſtors, and Care of their Poſterity. 

In entering upon the Argument of F orſeiture, 
it will be ſaid, it is a ſtrange Endeavour to de- 
fend that, which is inconfiſtent with the firſt 
Principles of Natural Juſtice ; and therefore, 
whilſt an Objection, that touches the jugulum 
cauſe, is not removed, Arguments from Policy, 


and the concurring Practice of Nations, come 
too 


(6) 
too early; and mult be conſidered as weak arti- 
ficial Reaſoning, oppoſed to the ſtrong natural 
Dictates of Senſe. 

But why contrary to Juſtice ? The Anſwer 
is, that the Innocent ought not to ſuffer for 
the Guilty. 

It is not the Purpoſe of this Eſſay to attem k 
a Juſtification of any Inſtances, in which 
Laws of Forfeiture may, in ſome Countries, a 
been carried to an Extremity, as little to be re- 
conciled with Principles of Policy, as of Cle- 
mency or Juſtice. Amongſt the Perfians and 
Macedonians, not only the Criminals, convicted 
of Treaſon, were put to Death, but all their Re- 
lations and Friends. The Deſcendants of Anti- 

1 the Orator were diſqualified from advance- 
ing themſelves, by their awn Merit, to Eſtates 
and Offices in Athens. The Poſterity of Ma- 
riuss Faction were excluded by a Law of Sylla 
from the ſame Privilege. 

When theſe are laid out of the Caſe, what 
is the Force of the Anſwer? It clearly reſults 
into this, that thoſe Rights, and that Power of 
tranſmitting Property, which are derived from 
the Favour of Society, may not be beſtowed 
upon ſuch Terms, as ſhall bind the Poſſeſſor 
to his Duty, and, for the Breach, be ſubjected 
to Forfeiture. 

But this is to offer ſtrange Violence, both to 
the Conſtitution of Society, and the Conclu- 
fions of Reaſon. ; 


If 


(7) 

If we conſider accurately the Nature of hu- 
man Puniſhment, we ſhall find it attended with 
unavoidable Imperfections. 

How ſhort is our Diſcernment ? The Surface 
of Things and Actions is alone expoſed to our 
View: The inward Thoughts, the habitual Tem- 
per, which form the greater Part of moral Con- 
duct, are entirely concealed from us. It is for 
this Reaſon, that Laws aſſign the ſame Name, 
Nature, and Penalty, to all Offences, which 
bear a ſtrict Conformity in outward Reſem- 
blance, tho' intrinſically varying from one an- 
other by a thouſand Circumſtances, known only 
to the Searcher of Hearts, 

How much ſhorter is our Power ? We can 
eſtimate the Offence more exactly, than we can 
<4 San the Puniſhment. In regard to a Man's 
ſelf, Death is the laſt, which can be inflicted 
for the moſt malignant and extenſive Crimes. 
But in regard to others, this Power, limited as it is, 
minutely traced into its Conſequences, operates 
perhaps further than we wiſh ; fince in no caſe 
can it be confined to the Criminal, without 
reaching beyond him to ſome connected with 
him by Friendſhip, Intereſt, Conſent, or Na- 
ture. What is ſtill more, it is not only im- 
rome to disjoin theſe Connections; but, how- 

ver that were poſſible, it is even neceſſary to 
Complicate them. Society was founded on this 
Neceflity ; it is likewiſe ſupported, even while 
it ſuffers, by it; and when hos are thus Com- 
plicated, whatever happens to One, muſt be mw 


"7 —ů —— ——f i oo a, — 
5 7 F 7 * 


(8) 
tual to All. In the Inſtance of a King and 
his People; a King executes by his Subjects, 
and, in Quarrels with Foreign States, they ſuffer 
various Evils, for the Weakneſs or Iniquity of 
his Government. In the Caſe of a Corporation; 
the Senſe of the Majority, or of a choſen Num- 
ber, ordinarily determines the Body. On ac- 


count of Faults committed in their Corporate 


Capacity, their Markets, Gates, Fortifications, 
Harbours, are liable to Forfeiture; and yet many 


innocent Members may ſuffer in the Effect of 


ſuch Forfeiture. 
To the Firſt of theſe Caſes it will be ſaid 


that Princes own no Superior; and, therefore, 
in Conteſts with one another, cannot be ſepa- 


rated, for the Purpoſes of Juſtice, from their 


People. To the Second, that tho' the guilty 
and innocent Members of the Corporation are 
under the ſame Sovereign-Authority, and might 


be diſcriminated, yet the Corporate Body can- 


not be puniſhed for wrong Acts, but by the 
Loſs of thoſe Privileges, which extend to all. 
But, in the Caſe of Father and Children, the 
Diſcrimination might eafily be made, and Juſ- 
tice ſatisfied : Yet the Father commits Treaſon, 
and forfeits that Eſtate, which probably might 
have Deſcended to his Children, 

It may be anfwered in the Firſt Place, that 
this Puniſhment, being a Pillar of Society, agree- 
ably to the Genius of the whole Edifice, is erected 
on the great Principle of Society itſelf, namely, to 
make the natural and ſocial Affections a Con croul 


upon irregular and ſelfiſh Paſſions. In the * 
at 


1 

that nothing is a Puniſhment, which does hot 
affect a Right, ſtrictly ſo called. To make the 
Innocent ſuffer for the Guilty, ang to inflict | 
that on the Guilty, which, in its Conſequences, 

may affect the Innocent, are very different and 

unequal Conſiderations, © Every thing, ſays 
% Puffendorf , which cauſes a Sorrow or Loſs, 
« is not properly Puniſhment. It is a Misfor- 
e tune to be reduced to Poverty by a Crime, 
© which cauſed the Magiſtrate to ſet a large 
« Fine upon the Father of a Family; but not a 
% Puniſhment. How many are there, who come 
* into the World without the Expectation of a 
* Patrimony ? How many, who loſe all they 
* have by War, Fire, or Shipwreck ? Now, 
ſince the Children have no Right but from the 
Father, if he holds the Property till his Death, 
or through him, there is no Injury done, 
when he is juſtly deprived of that Wealth, which 
was acquired under the Protection of Society, 
to be tranſmitted to his Poſterity in ſtated Rules 
of Deſcent by poſitive Inſtitution ; and of thoſe 
Honours, which are the Rewards of good Con- 
duct, the Pledges of future Faith. Theſe Bene- 
fits may be conſidered as the Gifts of civil Go- 
vernment; but Life and Liberty are the Gifts of 
Nature, and ſhould never be taken away betauſe 
of the Parents Offence: nor ſhould a Subject be 
made incapable of Employ ments, without ſome 
Crime committed by himſelf. Such Seyerities 
are unwiſe, as well as unequitable. A Differ- 
ence therefore muſt be obſerved between the 
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common Liberties and natural Rights of a Sub- 
ject, and the peculiar Diſtinctions of Society; 
and it is not to be ſaid, Men are puniſhed, when 
theſe latter Advantages, which themſelves neither 
acquired nor merited, have, by reaſon of the 
« civil Qualification of their Blood” (as a great 
Lawyer * of our own has expreſſed it), been 
brought into View by the Deſert of one Anceſtor, 
and are intercepted by the Crimes of another. 
If it be thought, that what is here ſaid is 
built on a Miſtake, and that the Right of In- 
heriting is conferred by the Law of Nature; it 
may ſeem proper to ſhew the contrary with 
as much Clearneſs and Brevity, as the Subject 
will admit; the rather, becauſe the greateſt 
Writers on the Natural Law are extremely per- 
plexed upon it, and have found it difficult to free 
their Reaſonings from Ambiguity of Words, 
mutual Cavils, and the Prejudices ariſing from 
civil Policy. The Law of Nature is uſed in two 
| | Senſes; either as determining certain Regulations 
to be abſolutely neceſſary for ſupporting the 
Purpoſes of Nature, and Conſtitution of Things, 
previous to civil Compact; or as natural Reaſon, 
intimating to Men, that, in ſettling civil Com- 
pacts, they ſhould act by the Light of that Rea- 
ſon, and not by arbitrary Caprice. Now the 
Right of Inheriting is founded by Society upon 
the greateſt Reaſon, or on natural Principles, 
but is not a Right of Nature. To illuſtrate the - 
Propoſition particularly, let theſe Things be con- 
ſidered : 1. That the End of Property is Sub- 
ſiſtence, by which End Nature has bounded our 
Lord Chief. juſtice Hale, 


Pretenſions 


? 


(12) 
Pretenſions to it, however Society may inlarge 
them. Hence we cannot aſſume more than 
we uſe, nor hold it longer than we live, and 
are capable of uſing it. And in this no Altera- 
tion ariſes from Circumſtances of Improvement, 
It is enough, that the Thing imprgved becomes 
more advantageous to ourſelves, and that we 
pay to Nature the Acknowledgments of In- 
duſtry for the liberal Profuſion of her Gifts. 
2. That the Manner of acquiring Property, in 
a State of Nature, is by Occupancy; an Act of 
the Body, not of the Mind, which laſt would 
give a Title to Property too precarious and diſ- 
putable. 3. That in the transferring of Pro- 
perty, the Conſent expreſſed gives a Right to 
the Alienee againſt the Alienor; and Occupancy 
confirms that Right againſt every one elſe. But 
in the Caſe of Deſcent, where is the Expreſſion 
of Conſent in the Alienor ? It will be ſaid, That 
the Affection and Relationſhip of the Deceaſed 
will create a Preſumption of Conſent. This is 
carrying the Matter very far, to ſay that the 
}Law of Natare, in a State of Nature, transfers 
Property by Preſumption, in like manner as a 
Civil Law in a State of Society. Where is the 
Occupancy to complete the Transfer ? That 
Title may accrue to ſome other more diligent 
than the Heir, unleſs we will ſuppoſe Nature 
ſo careful as to keep Poſſeſſion for him. In a 
Word, is it not more rational to fay, that Tranſ- 
mithon by Deſcent is that Act of Poſitive Law, 
which prevents the Property of the Deceaſed - 
from reverting to the common Stock ? But it 
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(12) 
may be objected, That this Manner of arguing; 
ſers the Principles of Nature at Variance with 
one another: She expects from every Man the 
Nouriſhment of his Children, till they are able 
to ſupport themſelves. If he ſhould die before 


that Period, will ſhe not aſſiſt him to complete 


his Views by transferring his Property to them? 
The Anſwer is obvious. Upon the Principles 
here mentioned, Nature points out another way. 
If he foreſees the Event of his Death probable, 
he may make conditional Gifts and Alienations 
to his Friends, whilſt he lives, for the Support 
of his unaſſiſted, Children. If, through Chance 
or Inadvertence, he neglect it, the Law of Bene- 
volence, that fundamental Principle, requires 
ſuch, as are neareſt in blood and Affection to the 
| Deceaſed, to take upon themſelves this Care: nay, 
lays it, in a State of uncorrupt Nature, upon the 
Conſciences of thoſe, under whoſe Notice the 
Orphans may fall; ſo that Nature has not left this 
compaſſionate Caſe unconſidered, unprovided. 
Tet, ſuppoſe that Property deſcends by the na- 
tural Law; if the Children are grown up, and 
able to maintain themſelves before the Father's 
Death, they ſtand in no, need of this ä 3 
and by that Principle, which confines Pr 
to Subſiſtence, and a Capacity of uſing, they are 
even barred from accepting it. If they are weak 
and unable, tho' the Property deſcend, they 
cannot occupy it. How then are the Children 
better, provided for in this than in the other way, 
reafoning upon the Matter as in a State of Na- 
ture ? 


We 


(13) | 
We may carry it ſtill further, and ſhew; 
that if the Right of Inheriting be not conſidered 
as a Right conferred by Society, the greateſt 
Abſurdities muſt be charged upon the Civil 
_— of all Countries. 

If the Right of Inheriting is a natural 
Right, as ariſing from the Principle of Affection 
and Relationſhip, not poſitive Inſtitution, then it 
cannot be confined to a Man's Children, but, in 
Failure of Iſſue, muſt extend to all his Rela- 
tions, in their ſeveral Degrees, Now that is 
no Law to regulate Men, either in a State of 
Nature or Society, which does not extend to 

rticular Caſes ; and Nature will not ſuppoſe 
a Right of Inheriting, without any Rule to go 
by in the Application and Conferring of it. That 
Rule can be but one ; yet Civil Laws have pur- 
ſued a thouſand different Ways, contrary to the 
Law of Nature, according to this Reaſoning, 
2. If the Right of Inheritance came in by the 
Law of Nature, we may, for Argument-ſake, 
imagine the Deſcent carried on through ſeveral 
Generations. In Conſequence, Preſcription muſt 
give a Right; otherwiſe antient Pretences of 
wrongful Poſſeſſion might be ſet up, in order 
to diveſt the preſent Owner, But then the 
Law of. Nature would be deſtructive of itſelf: 
For, is it not contrary to natural Principles, that 
a juſt Right ſhall be barred by any Length of 
Time, and the Accident of not demanding it ? 
Or, omitting that Conſideration, can Preſcrip- 
tion determine the Matter, without Civil Judi- 
catures, to whom it may, be pleaded? Has 
Nature decided how many Years ſhall limit or 
N bar 


(14) 
bar a Right, any more than in what Order In- 
heritances ſhall deſcend ? If it has, Civil Laws 
would do well to follow its Provifions, inſtead 
of differing from one another and themſelves. 
Nor let it be faid, that Diſputes about prior 
Occupancy are expoſed equally to the Objection 
of railing War amongſt Men, as Diſputes about 
| Inheritances; becauſe, without the Principle of 
| 0 * prior Occupancy, there could be no ſuch thing, 
| | in a State of Nature, as the Acquiſition of Pro- 
perty at all. And, therefore, any Diſputes,which 
| might be ſuppoſed to ariſe from it, are to be 
28 cConſidered as a neceſſary Evil, whilſt that State 
il remains. But the Right of Inheriting is not a 
| Manner of acquiring Property neceflary for the 
if Subſiſtence of Mankind, and to ſupport the 
| Purpoſes of Nature. 3. Laws have always 
diſtinguiſhed between Jura Sanguinis and Fura 
bereditaria; conſidering the one as inſtituted 
by Nature, the-other, by civil Compact. The 
Roman Law ſays, Heres eſt Nomen Furis, Filius 
if Nomen Nature ; and Caſes might be cited out 
1 of it, which were affected by this Maxim. In 
= the Law of England, the fame Diſtinction is, 
j | clearly made. If a Man attainted be mur- 
if 


= - dered by a Stranger, the Son ſhall not have the 
. Appeal, becauſe it is given to the Heir: Vet, if 

he is murdered by the Son, the Crime is Petty- 
Treaſon, becauſe the Relation of a Son re- 
mains. If a Man is attainted, and have a Char- 
ter of Pardon from the King, ſo as to be ca- 
ble of being returned upon a jury between 
is Son and another, the Challenge, on ac- 
count of Conſanguinity, continues; notwith- 
| | ſtanding 


- Power of tran 
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ſtanding the Corruption of Blood is not taken 


away by the Pardon. Now, if the Right of 
Inheriting be a Right of Nature, the Name of 


an Heir cannot be ſeparated from that of a Son, 


but they muſt ſtand and fall together, becauſe 


ra Sanguints nullo Fure Civili dirimi poſſunt. 
But agal oft this — we have the — 
rity of Two Syſtems of Civil Law, which are 
the accumulated Wiſdom of many Ages, and 
the nobleſt Efforts of human Reaſon ſince the 
Creation of the World. 

The Right of Inheriting being proved of 
Civil Inſtitution, it may naturally occur to one, 
who turns his Thoughts upon this Subject, that 
the Rules, which govern the Courſe of it, were 


contrived for the Benefit of the Children; and, 


therefore, ought not to be obſtructed by the 
Demerit of the Father. 4 

But, if we may reſort to the Elements of So- 

ciety for the IE Reaſons, on which the 

mitting Property ſtands, without 

being thought guilty of Refinement, they 

ſeem to be Two; and neither of them has any 


. 


Relation to the Children. One, that when 
re for in which a Man had gained 


Property for his Subſiſtence, ceaſed to be his 
in the Courſe' of Nature, the neareſt Relation 


thould take Poſſeſſion, leſt the Eagerneſs to 


. contend for the Right of firſt Occupancy might 
turn the State of Society into a State of War. 
The other, that, when every Individual gave 
up natural Rights, as the Protection of Society 
was due to him, for ſubmitting his own Re- 


venge to public Juſtice, ſo this Power was 
| conferred 


* 
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conferred: upon him as one Recompence, for 
purſuing his private Advantage in many Reſpects, 
where Nature interferes not, ſubordinately to 
the Good of Society; and to make the Advan- 
tages, ſo acquired, more permanent than in a 
natural State, by extending the Enjoyment, as 
it were, beyond the Bounds of Nature. How 
Juſt therefore 1s it, that he, who has not only 
ceaſed to purſue that Good, but taken Mea- 
ſures to deſtroy it, infringing the original Con- 
tract, ſhould forfeit the Protection, and loſe the 
Recompence he gained by it ? And if the Rules 
of Deſcent, tho' in their Effect and ſecondary + 
View, beneficial to the Children, owe their In- 
ſtitution' to Reaſons, which ſolely regard So- 
ciety, why may not Reaſons of the ſame Na- 
ture account for the Interruption of them? 
One may obſerve further, that the Courſe. 
of Deſcent is equally obſtructed by one Sort of 
Alienation as another; and if the Benefit of 
the Children was the only or chief Source of 
legal Deſcents, it will follow, that there ought 
to be no ſuch thing as a Power of alienating, . 
in any manner, veſted in the Father: A Con- 
ſequence, which, it will readily be allowed, 
ſhould be guarded againſt; both as it would. 
deſtroy the mutual and neceſſary Dependence. 
of Families, and introduce Perpetuities ſo dan- 
gerous to that Circalation of Property, which 
animates all ſocial Induſtry, Hence it is, that 
a Man's Poſterity are not only indebted to the 
Laws of that Country, which gave them Birth, 
for a Capacity of Inheriting, but, by the ſame 
Laws, are commonly left in the Power of the 
| Father 


Ka 
Father, as to their receiving actual Benefit 
from that Capacity. In England, a Tenant 
in Fee-Simple may charge, waſte, or ſell his 
Eſtate, and convey it away for ever from his 
Heirs. He may deviſe it by Will; and, 
unleſs in Caſes of Fraud, the Law will not 
interpoſe to make it void. A Tenant in Tail 
is Maſter of his Eſtate, it he purſues the 
Methods of Conveyance proper to it, In 
theſe Inſtances it may ſeem very hard, that 
any Man ſhould diſpoſe of a Fortune from his 

Poſterity ; and yet the Law having put them 
out of the Father's Power, as to every Grant, 
which they receive from the Kindneſs of an- 
other, and the honeſt Fruits of perſonal Merit, 
it wiſely forbears to break in upon that Law 
of Nature, which allows a Freedom of Alie- 
nation; and expects no more from the Father, 
than that he conduct the Child thro' the 
Weakneſs of Infancy to a Condition of ſup- 
porting himſelf by his own Labour and At- 
-tention. Shall it then be in his Breaſt to 
aliene in the Forms of Law, as Intereſt or 
Humour leads him? and ſhall not his Attempts 
to diſſolve Society be equitably conſtrued, tor 
Reaſons of public Uſefulneſs, a virtual Inten- 
tion of exerting his utmoſt Power to alienate 
thoſe Benefits, which might have been derived 
thro” his Channel from the Favour of Society ? 
Is it fit or reaſonable, that he only ſhould have 
Advantage in the Privilege ſo freely indulged 
to him; and that they, who indulge it, even 
| D after 
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—_—_ he has abuſed it, ſhould: receive none 
from that Equity, by which it is framed and | 
ſupported ? 

Indeed the Alienation by Forfeiture is more 
extenſive than any other, becauſe it is attended 
with the Loſs of Honours, which cannot other- 

wile be aliened; and the Corruption of Blood 

8 ſtops the Courſe of regular Deſcent, as to 
Eſtates, over which the Criminal could have no 
Power, becauſe he never enjoyed them. | 

As to Honours, they have ſo far been thought 
alienable in former Times, as that a Man might 
reſtore them to that Fountain, from which they 
flowed, But tho' they are not alienable, like 
molt Inheritances, ſince that would be to debaſe 
and proſtitute them, yet they ſeem peculiarly 
the proper Object of Forfeiture : for, being,-in 
a ſtricter Senſe than other Kinds of Property, 
the Gift and Creation of Society, the Terms, 
on which they are given, muſt be intirely ſub- 
ject to its Power. And is it not natural and 
politic, that a Diſtinction beſtowed only for the 
Praiſe of them, who do well, ſhould be forteit- 
able, on the Commiſſion of Crimes, for a Tertor 
to Evil-doers? 

As to the Corruption of Blood, it may ſuffice 
to ſay thus much of it here; that if a Man is 
not capable of tranſmitting Property, acquired 
by himſelf, to an Heir, it feems a neceſſary 
Conſequence in Reaſon, which is the Ground 
of Law, that he ſhall not be capable of receiv- | 
ing from an Anceſtor, either to enjoy or to 

8 tranſmit; 
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tranſmit; for however Society may effectuate 
any Man's compaſſionate Intention, who would 
make a Gift to the Traitor's Poſterity, yet the 
Law, which is conſiſtent upon every Occaſion, 
and only to be moved by Conſiderations, that 
affect the Whole, will not make an Effort of 
itſelf to ſupply that connecting Link in the 
Chain of Deſcent, which has been ſtruck out , 
of it for the Traitor's Infamy, and the public 
Benefit. Thug/Society, by making the Loſs of 
thoſe Rights it confers upon every Man, a Pe- 
nalty for the greateſt Crime, which can be com- 
mitted againſt his Country, intereſts every Re- 
lation and Dependent in keeping him firm to 
the general Tranquillity and Welfare; at the 
ſame time, it gives him an Occaſion of reflect 
ing, that when he ſets about i it, he muſt break 
thro' every private as well as public Tye ; which 
enhances his Crime, whilſt it-is an Aggravation 
of his Puniſhment. Nay more, he may hope 
to eſcape from the Juſtice of his Country with 
his own Life, if that alone were to be forfeited; 

but the Diſtreſs of his Family will purſue him 
in his ſecureſt Thoughts, and abate the Ardou# \ 
of Reſolution. Many Inſtances there are of 
Men, not aſhamed to commit baſe and ſelfiſh 
Enormities, who have retained a Tenderneſs 
for their Poſterity by the ſtrong and generous 
Inſtinct of Nature. The Story of Licinius 
Macer, who was Father to Calvus the great 
Orator, is very remarkable, as related by a Ro- 
nan Annaliſt. Having gone thro' the Office of 
Prætor, and governed a Province, he was ac- 


cuſed, upon returning home, of Extortion and 
1 Abu ſes 
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Abuſes of his Power. The very Morning of 
his Tryal he ſtrangled himſelf, after having ſent 
Word to Cicero, who was preparing to plead 


againſt him, that, being determined to put an 


End to his Life before Sentence, tho' the Pe- 
nalty did not extend to taking it away, the Pro- 
ſecution could not go on, and his Fortune 
would be ſaved to the Benefit of his Son. 

Upon the Whole then, Where is the Wrong? 
It is agreeable to Juſtice to beſtow Rights upon 
Condition. It is the Wiſdom of Governments 
to lay hold on human Partialities. 

But it is not enough to reſt upon Arguments, 
to prove there is nothing in Forfeitures of this 
kind inconſiſtent with Juſtice. It muſt likewiſe 
be proved, that they are agrecable to the Prac- 


tice and Genius of the freeſt States. This is 


doubtleſs an Argument of much Importance, 


and likely to have the greateſt Weight with 


thoſe, who are more ready to ſuſpect a Fallacy 
in ſtrong Reaſons, than great Authorities. It 
may be neceſſary to be large in ſhewing it, be- 
cauſe it has been relied on to a contrary Purpoſe. 
In the Few: Republic there are Inſtances, in 
which Children were deſtroyed, by the Interpo- 
ſition of Providence, for the Crimes, and to in- 
creaſe the Sufferings, of their Fathers. This by 
no means furniſhes an Inference to the Nature of 


human Puniſhments, being inflicted by the Hand 


of God, with an expreſs Prohibition to the Civil 
Magiſtrate to imitate it, and founded on the 
particular Conſtitution of that State. But the 
Forfeiture of inheritable Eſtates ſtands upon 
other Reaſons, and was conſequent on a Judg- 

ment 
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ment pronounced and executed by the ordin 
9 The Reſtitution to Mephiboſheth by 
David, and the Confiſcation of Naboth's Vine- 
yard by Abab, are Examples of it; and tho' 


both ſuffered unjuſtly, yet had their Tryal been 


conducted with Openneſs and Impartiality, there 
had been no Danger from the miſtaken Jealouſy 
of the King, cr the Oppreſſion of the Tyrant. In 
the time of Ezra, after the extraordinary Pro- 
vidence was, in a great meaſure, departed from 
the Jeus, there is an Evidence of it in that 
public Act of the State, by which all, who had 
married foreign Wives, were to make their Ap- 
pearance before the Elders in three Days, under 
pain of forfeiting their whole Subſtance. | 
By the Conſtitution of Athens there were 
three Sorts of Infamous *, which was a Term of 
Art in their Law. 1. Thoſe, who aimed to in- 
troduce Tyranny, as in the Caſe of ſuch as aided 
Piſſiſtratus. 2. Thoſe, who owed Money to 
the Public, and neglected or refuſed to pay 
it. 3. Thoſe, who had received Bribes, be- 
haved ill in Sea or Land Fights, thrown away 
their Shields in Battle; all ſuch were ba- 
niſhed, and deprived of every Immunity, both 
they, and their Poſterity. It is true, Judg- 
ment of Forfeiture was only inflicted diſcre- 


tionarily in the firſt and third Kind of theſe 


Infamies, but followed in Judgment of Law 
as to'the ſecond. Plutarch tells us, that The- 
miſtocles, for concealing the treaſonable Cor- 
reſpondence of Pauſanias with the King of 


* Pet, Leg. Att. 508. ha 
Perſia, 
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Per fa, forfeited his whole Eſtate, to the Value of 
Eighty or One hundred Talents, to the Athe- 
nian Treaſury; and his Children took refuge in 
Perſia. Thus, if before Sentence pronounced, 
eſpecially in the Caſe of Murder, a Man fled 
from juſtice into perpetual Exile, the Conſe- 
quence was, a Forfeiture and Sale of Eſtate by 
the proper Officers for the Uſe of the public Cof- 
fers. It was another Law with them, that any 
Magiſtrate corrupting others to adviſe, or himſelf 


adviſing, the People to abrogate the Laws Crimi- 
nal, ſnould forfeit his Subſtance, himſelf and his 


Poſterity be outlawed, and ſubject to be deſtroyed 


with Impunity. They looked upon theſe to be 
the Pillars of the Commonwealth, and that it 
was the Magiſtrate's peculiar Duty to uphold 
them. Demoſthenes * accuſed a Man before the 
People, who had propoſeda Vote, by which Fines 
and Forfeitures were, in effect, to be taken away. 
He ſpeaks of the Guard, which had been ſet on 
that Part of the Conſtitution by the Care of their 

iſlators; and aſſigns a very artful and flatter- 
ing Reaſon to the Athenians of a Law, which 
made it Forfeiture to propoſe the Reftitution of 


Perſons in particular Circumſtances of Guilt; that 


<« the Legiſlator, knowing the natural Lenity 
« and Compaſſion of his Countrymen, would 
0 not expoſe the public Safety to the Pretences 
e or Abuſe of it.” 

By the Roman Law, the Crimen læſæ Majeſta- 
tis + comprehended many Branches, of which 


Dem. adv. Timocrat. + Manut. de Leg, Rom. Par. 1557. 
the 
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the Crimen Perduellionis was, in all ref pects, the 


moſt ſeverely diſtinguiſhed, and at firſt the only 
Capital. It was ſo from the earlieſt Times of the 
Republic; and is marked out as ſuch by the Laws 
of the Twelve Tables; which is not only an 
Evidence of the Practice in Rome, but of the 
Regard had to it in Greece, from whoſe Com- 
monwealths, particularly Athens, thoſe Laws 
were borrowed. By Capital, amongſt the Ro- 
mans, was meant, not only the Puniſhment of 
Death, but the Minutio Capitis, which, in the 
largeſt Senſe, included the Loſs of all Capacities, 
and a Forfeiture * of Eſtate to the Treaſury ; 
becauſe, as the Digeſt phraſes it, Qui Civitatem 
amifit, Heredem habere non poteſt;“ He who has 
loſt the Rights of a Citizen, can have no Heir; 
it being conſidered by the Roman Law, as a Pri- 
vilege conferred by Society, to tranſmit Property. 
This Crime of Treaſon was puniſhed both by 
Death and Forfeiture. The Caſe of H. Mzlus, 
in Livy, is expreſly to this Purpoſe : He is ſaid to 
have been put to Death for aiming to deſtroy the 
Republic, and his Eſtates ſold, which he had a 

plied to the moſt unworthy Uſe. When the 


* Biſhop Burnet, in the Second Volume of his Hiſtory, p. 522. 


where he ſays, that Forfeiture was never the Practice of free 


Governments, lays it down, that “ it was an Invention under 
« the Tyranny of the Emperors, who had a particular Revenue 
« called the Fiſc, from whence it was called Confiſcation.” To 
this one may oppoſe the Words of Cujacius — Fiſcus erat Po- 
puli, nunc Imperatoris. Cujac. ad L. Jul. Maj. Which inti- 
mates, that Forfeiture was a known Puniſhment during the 


Republic. It was then called Bonorum Publicatio. But the 


Biſhop ſeems to have been miſled by the late Origin of the Word, 
to imagine the Thing itſelf was introduced no earlier. 


Sentence 
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Sentence of Forfeiture paſſed upon any Man, 
without depriving him of Life, it was given in 
the Form of Interdicting from Fire and Water, 
Ciceros Eſtates were confiſcated by that Form 
propoſed to the People after his falſe Step of 
withdrawing from Rome, and not by any expreſs 
Words in it, but by the legal Operation. Antony, 
Deolabella, Lepidus, were adjudged Enemies to 
the Commonwealth, and their Eſtates confiſca- 
ted. Even Cæſar, who was for mitigating the 
Penalties on the Catilinarian Conſpirators, moved 
a Confiſcation of all their Property to the public 
Coffers. This particular kind of Majeſty was held 
in ſuch Horror, that Encouragement was given 
to Accuſers. By Law, the Informer had his 
Pardon, if an Accomplice ; nay, if his Accuſa- 
tion was againſt a Magiſtrate in Office, provided 
he were capable, his Reward was that Magi- 
ſtracy: If the Accuſed was only a Magiſtrate 
elect, he was allowed a Seat in the Senate, and 
to give his Opinion in the Rank of that Magi- 
ſtrate. The Accuſed was immediately diſabled 
from paying, ſelling, alienating; and no Dignity 


was exempted from the ſevereſt Methods of 


Examination. What is {till more, this was the 
only Charge, which purſued a Man's Memory 
and Poſterity ; for, in caſe he died while the 
Affair was depending, his Heirs were obliged to 
defend it: Otherwiſe Confiſcation enſued, as if 
the Crime were admitted or confeſſed, Ve 

Thus it ſtood in Matters of Treaſon thro” the 
beſt Ages of the Commonwealth. The Cornelian 


and the Julian Laws were the firſt, which made 


ſeveral 
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ſeveral other Species of Majeſty capital, as well 
as Perduellio. As to public Crimes not within 
that Deſcription, theſe Laws ſeem chiefly detigned 
to confirm, or perhaps inlarge, the Sanction of 
thoſe, which had been growing up gradually, to 
rd againſt Offences, as Corruption increaſed, 
ublic and private Force, the one with Arms, 
the other without, were puniſhed with the 
utmoſt Severity : the firſt by perpetual Ba- 
niſhment to = certain Place (deportatio), 
FA which was accompanied with Loſs of all Rights 
and Capacities, and Forfeiture of Eſtate ; the 

other with a Confiſcation of One Third. 

By the Cornelian Law, the Murder of a Fa- 
ther or Patren was capital: and by the Ju- 
kan, the Murder of any Citizen was puniſhed 
with intire Confiſcation and Baniſhment. * 

Ihe Crime of Peculate, or Embezzlement, by 

the ſame Law, was puniſhed in like Manner. 
Papinian ſays, a Proceeding was allowed for 
this Crime againſt a Man's Heirs. And long 
before that, in the Inſtance of Scipio Afaticus, 
Brother to Africanus, a Fine ſo heavy was ſet 
upon him, being charged with having concealed. 
Part of the rich Booty brought home from 
Ala, that his Eſtate would not ſuffice to pay 
it: and, in ſuch Crimes, they were often ſen- 
tenced to refund four times the Value. 

The Laws, which concerned Abuſes in the 
Government of the Provinces, were equally 
ſtrong : ſo were thoſe concerning Bribery in 
Elections and Judicature, concerning Deceit, 

| (which 
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which branched out into many Particulars) and 
clandeſtine Meetings. | * | 
This is a ſhort State of the Laws, which had 
the Penalty of Forfeiture during the Republic. 
Augaſius introduced little or no Alteration. In 
the fingle Caſe of Caffius Severus, being much 
8 by the Licentionſneſs of his Writings and 
onverfation, he cauſed the Matter of Libels 
to be treated capitally as an Affair of Majeſty. 
For the reſt, the Mildneſs of his Nature in- 
clined him, and the Liberty of Rome, fo lately 
loft, made it his Intereſt, not to deviate in Mat- 
ters of this high Importance from the Conſti- 
tution of his Country. At the fame time, he 
ſawy his own Security, and the Tranquillity of 
the State, depended on the exacteſt Support of 
them. ' Tacitus , in deſcribing the Progreſs of 
the Laws of Majeſty, and their undue Exten« 
fion in the Reign of Trberius, expreſſes him- 
ſelf in this Manner: Nomen ou veteres 
« idem, ſed alia in judicium veniebant, ff — 
bus, 


« prodittone exercitum, aut plebem ſeditionibus, 
by denique male | efta Rep. majeſtatem * oof 
« Romani minuiſſet. Fata arguebantur, dicta 
% impun? erant. The great Point, on which 
he inſiſts, is, the Difference between the Crimes, 
of which Men were accufed under the Com- 


monwealth, and the Tyrants, who oppreſſed it. 


An unguarded Saying was Treaſon againſt Em- 
perors; but in the free State a Man could only 
be accuſed of Actions, which had a direct Ten- 


® I. 1. Ann. c. 1-22 Jo 
ncy 
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dency to overturn Government. And it is to 
be obſerved of this Hiſtorian, who writes in 
the Spirit of Liberty, and cenſutes with * 
Strength and Weight, that he never excepts to 
the Puniſhment of Forfeiture, as either a new 
Inſtitution of thoſe Times, or unjuſt and impo- 
litic in its own Nature, The ſucceeding Princes 
framed- ſeveral Laws, which carried theſe 
Offences to an Height of unjuſtifiable Severity. 
Artadius and Honorius enacted one, which has 
been branded by the Civilians, as eminent above 
all for its Cruelty : The moſt remarkable Terms 
of it were, © That the Intention of conſpiring 
te ſhould be puniſhed without any Overt-act ; 
** that they who preſumed to intercede for 
*© thoſe accuſed of Treaſon ſhould be diſgraced ; 
te that not only the Eſtates of the Criminals 
* ſhould be confiſcated, but their Sons ren- 
« dered incapable of inheriting from the Mo- 
e ther, or any Relations, or even of taking by 
* the Will of a Stranger; that they ſhould be 
« perpetually infamous, and diſqualified from 
* aſpiring to Honours and Dignities, or claim- 
e ing the ſame Privileges of legal Credit with 
te other Men in judicial Conteſts ; that, in a 
„ Word, the very holding of their Lives was 
e to be taken for a Mark of Imperatorial Mer- 
te cy; and yet, it is faid, their Condition ſhall 
te be ſuch, as to make Life a Puniſhment, and 
{© Death a Comfort.“ 


E 2 Some 
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Some of the later Emperors by Law mitigated 
theſe, and even the antient and more juſt Severi- 
ties; but we neither find ſuch Sever ities, nor 
Mitigations, whilſt the Republic exiſted. This 
is eaiy to be accounted for. Different Empetors, 


according to their Tempers of Mind, or Maxims 


of Adminiſtration, might hope to render the 
arbitrary Power, by which they governed, ſez 
cure or agrecable, by influencing the Fears, or 
engaging the Affections, of their People ; by 
ſetting forth Terrors to Reſiſtance, or Pretences 
of Lenity to Submiſſion. But the great Men of 
the Republic, conſidering the Exigencies of Go- 
vernment, and knowing, that the Freedom and 
Excellence of their Conſtitution deſerved all 
Reverence from thoſe, who lived under it, and 
inviolable Protection from thoſe, who regulated 
or adminiſtered it, diſdained to act otherwiſe 
than upon one Model, according to the Rules 
of Juſtice, and true Prudence; not the Dictates 
of Cruelty, or falſe Clemency. 

We have ſeen, that the Forfeiture of Eſtates 
for a Man's Heirs, as well as himſelf, is not in- 
conſiſtent with Jaſtice. Strong preſumptive Ar- 
D have been drawn from the Condition of 

uman Nature, the Law of the Jews, Athenigns, 
and Romans, to ſhew it agreeable to Policy ; which 
will receive great Strength from a View of the 
Feudal Law, eſpecially when deduced from its 
Source, and applied to the Engliſh Conſtitution. 

The Policy of Feuds was founded on Prin- 
ciples, which ought to prevail in the Founda- 

tion 
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tion of all Policies, mutual Defence and Free- 
dom. . It was contrived by thoſe, who ſprung 
from that great Seminary of Nations, the North, 
as an Aſſociation to, preſerve and enjoy Con- 
ueſts. The General or Prince, claiming to 
himſelf the Sovereign Property, parcelled out 
the Lands to his Commanders, who again made 
ſmaller Diviſions to others, under a Condition of 
ſtipulated military Services, and of expreſs 
Fealty, to be true to the Lord ; but that lower 
Fealty to be governed by their Regard to a 
more comprehenſive, which centred in the 
Prince, and in a Support of the great Ends of 
the Conſtitution. The Potentates of the more 
Weſtern Parts, diſturbed by the Succeſſes of fo 
formidable a Confederacy, reſolved to turn this 
Policy againſt the Inventors, and to diſpoſe of 
themſelves, and their Country in the ſame man- 
ner, In Matters of mutual Importance, Aid 
was to be mutual ; and, in conſequence of the 
Fealty, which injoined it, the Feud or Parcel of 
Land, enjoyed by the Stipendiary, was taken to 
be a Security for the exact Performance of his 
Engagements. Now it followed from the mi- 
litary Relation thus begun, that the Lord muſt 
have great Intereſt in the Vaſſal's Qualifications. 
Hence the Feud could not be aliened either in 
Whole, or in Part, without his Conſent ; It 
might not be fold, exchanged, mortgaged, in- 
cumbered, or deviſed. On the other hand, the 
Lord could not diſpoſe of the Seigniory without 
the Vaſſal's Conſent ; for it is certain, that he 
would, in his Turn, be much concerned in the 
I Wiſdom 


( 30 * 
Wiſdom and Temper of his Maſter. In both 
Caſes, the Freedom and Neceſſity of this Po- 
licy required a moſt faithful Obſervance of the 
ſeveral Parts of this Relation. If the Vaſſal 
failed in his Services, or in performing his 
Fealty, or endeavoured to diſunite the Bands 
of Duty and Connection, by waſting or tranſ- 
ferring the Feud, or, in general, aid any thing 
to injure his Honour, Perſon, or Eſtate, it 
was forfeited and reſumable. If the Lord 
proved . guilty of Injuſtice or Oppreſſion, his 
Seigniory was forfeited by the ſame Law, and 
the Tenant was to transfer his Fealty to the 
Lord next above him, or to the Prince, as the 
ſupreme Guardian. Theſe Obligations were 
expected from all, who had any Part . F 
them, tho' but by the Tenure of the Plough or 
Husbandry, in promoting the common Welfare, 
Such are the Principles and the Engage- 
ments of this Policy, which not only run 1 — 
all that intricate Variety of Feuds in Countries, 
where it was preſerved pureſt, but even where 
it received a large Tincture from the particular 
Cuſtoms of. Nations, which adopted it, It is 
not material to inquire, whether the Policy 
was received in England before or after the 
Conqueſt. The Diſputes between the Learned 
are endleſs. Something of the ſame Kind is 
admitted to have been maintained amongſt us 
very early, even by the warmeſt Advocates for 


the Norman Original of it in ** Sir 
H. Spelman , in his Treatiſe 


C. 21 — 23. 


Tenures, 


allows, 
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allows, that an Oath was taken, not of Fealty 
indeed, but to defend the Lord of the Terri- 
tory, and for Lands, as it were, held in So-- 
cage, but not by Knights Service. It is true 
likewiſe, that there was no Feudal Eſcheat ; 
yet a memorable Law of Canute expreſſes a 
Puniſhment reſembling it: Nui fugiet à do- 
« mino ſuo vel ſocio pro timiditate in expedi- 
e tione navali vel terreſtri, perdat omne quod 
« ſuum eft, & ſuam ipſius vitam; & manus 
« mittat dominus ad terram, quam ei dederat ; 
« & þ terram hareditariam habeat, ipſa in 
ce manum regis tranſeat.” Here the here- 
ditary Lands are given to the King as a Regal 
Eſcheat ; for, according to Sir H. P. the Saxon 
Bocland being held of nobody, and hereditable, 
could not eſcheat to any Lord; tho' a tem 
rary Eſtate, in which the Lord had the Inherit- 
ance by Reverſion, might. This Puniſhment 
muſt therefore, clear of Feudal Notions, be 
juſtified upon the Principles, and for the Secu- 
rity of Government. But, taking it, that the 
Feudal Law (from whence fome Kinds, and 
many Circumſtances, of Forfeiture ate un- 
queſtionably derived) was received in England 
after that Period commonly called the Con- 
queit ; it was not impoſed, but came in by free 
and national Conſent, at a Parliamentary Meet- 
ing, in the Eighteenth Year of the Reign of 
William the Firſt ; the Law enacting It is 
obſerved, by a learned and judicious Writer “, 
to be penned, as if the King were merely 

® [right of Ten. p. 66. 
paſſive, 
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paſſive, the more clearly to expreſs the Conſent 
of the Commune Concilium to ſo conſiderable 
an Alteration; for the reſt are worded in an- 
other Manner, and ſeem to mention the Com- 
mune Concilium, only in reference to that Law. 
But, by ſeveral of theſe, the King engages, in 
favour of the Tenants, to make no unjuſt Tal- 
lages or Exactions, and to demand no other 
than ſuch Services, as are purely feudal, and for 
the Benefit of the Kingdom. Thus the Policy 
of Tenures, as adopted in England, has nothing 
ious or illiberal. Even the Villeins, who 
were Bondmen to the Saxons, by being admit- 
ted to Homage and Fealty, received Infran- 
chiſement, obtained Freedom of their Perſons, 
and-an Uſe of occupying their Lands; and by 
ſucceſſive Statutes, were advanced to ſome Ac- 

count in the State. 
The Eſcheats of Hereditary Lands-for Petty- 
Treaſon, and Felony, aroſe from the Feudal 
Law; ſo that where Tenants held immediately 


of the King, any Devolutions for theſe Crimes 


were properly Eſcheats ; but, upon Commiſſion 
of High-Treaſon, the Lands and Tenements, 
which came to him, were not Eſcheats, but 
Forfeitures given to him by the Common Law, 
derived from the Saxon Times, not dependin 

upon Feuds. Theſe, of whatever kind, fel 
into his Hands, without any regard to the Seig- 
niory of meſne Lords. The original Feudal 
Law * ſuppoſes no Eſcheat or Forfeiture, but 
to the immediate Lord, even in Crimes, which 


* P. 117. 
concern 
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concern the Prince or Proprietary. The Reaſon 

of the Law of England ſeems to be, that Lords, 
being, in many reſpects, anſwerable for the Te- 
nants Miſbehaviour, were conſidered, as having 
failed in their Duty to the State, by making 
Choice of an ill inclined Feudatary; and were 
induced, by this Penalty, to obſerve a more than 
ordinary Care, in the Election of Perſons to ſo 
great a Truſt. The ſame Reaſon had Weight in 
Caſes of Felony, where the Land ſhould return 
to the Lord, and he might remit the Crime or 
Eſcheat; yet becauſe a Neglect is ſuppoſed, on 
his Part, in the Appointment of a Tenant, the 
Land, and a Power to waſte it, ſhall belong to the 
King a Year and a Day, in Prejudice of the Lord. 
Among the Saxons, there was no Eſcheat of inhe- 
ritable Land in Felony, and Sir H. Spelmam* thinks 
the Kenti/hGavelkind Maxim, of the Father to 
the Bough, and the Son to the Plough, was uni- 
verſal. But in Matters of Treaſon, which ſtrike 
at the Foundations of Policy and Government, 
even Gavelkind Lands are forfeitable, and always 
were; which is derived from thoſe antient Law- 
givers, as well as the Privilege in Felony. 

It has been ſhewn, from the Nature of the 
Feudal Policy, that the great Principle of the 
Law of England, that all Lands bear a Reference 
to the King, as having the Supremum Dominium, 
is founded on the greateſt Wiſdom, and a true 
Regard to the common Safety. On this Account 
it is ſaid, that Fealty could not be diſpenſed 
with; and tho' ſworn only to the Lord, yet its 
Virtue and Effects operated, to the Benefit of the 

C. 23. 
F Whole. 
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Whole. Hence the Obſervance of it wasa main 
Article of Inquiry in the Lord's Court, For the 
ſame Reaſon, it is laid down, that the direct 
Dominion cannot be alienated from the politic 
Capacity of the King ; that Fee has its Name 
from Fealty; that no Covenant can be made 
againſt performing it; that tho' the Oath be 
ſpared, yet it muſt tacitly go along with it; that 
the Failure in this is the Loſs of it. It has been 
ſuggeſted too, that a Government thus depend- 
ing on Fealty, and the Neglect of it attended 
with ſuch a Puniſhment, was the earlicſt Con- 
ſtitution of England; and the good Effects ariſing 
from it might induce our Anceſtors, with more 
Readineſs, to embrace a Policy, which promiſed 
to convey the ſame happy Effects with greater 
Certainty, as it ſeemed to have this Advantage 
over theaitient Form, that it cemented all Orders 
of Men more cloſely, and enforced their Con- 
nection more minntely ; they were however not 
aware, that it would ſoon be made a Pretence ſor 
the Introduction of thoſe burdenſome Services, 
which occaſioned all the Uneaſineſſes of ſucceed- 
ing Reigns, Sir H. Spelman *, in one place, ex- 
preſly ſays, it is not his Opinion, that the Conqueror 
introduced Feuds or military Services in a general 
or leſs ſtrict Senſe, but the Law of Tenures in its 
full Extent, and thoſe Services, which were the 
Grieyances, The Nation ſoon felt the Weight, 
and threw it off in the Reign of his Son Henry 
the Firſt, who, in his Charter, aboliſhing Ward- 
ſhip, Marriage, Relief, and other Fruits of Te- 
nure, reduced the Policy to its pure State, and 
® Tr. of Ten. g. 28. 


original 


( 35) 


original Intention, They revived again by De- 
grees, and were, at different Times, limited and 
reſtrained by our Kings, being in themſelves not 
at all eſſential to this Form of Government, but 
deſtructive of it, in breaking the Spirits of the 
People by Oppreſſion, and giving it the Air of 
Slavery, when it was founded on Principles of 
Liberty. The Stat. 12 Car. II. c. 24. has ſince 
aboliſhed even the military Services ; and the 
Feud or Fee is much varied from its firſt Inſtitu- 
tion in the Courſe of Time and Law. It may 
then be objected, That the Principle of the Law 
of England, which ſuppoſes all Lands derived. 
mediately or immediately from the Crown, is 
no more than a Fiction ; and the military Ser- 
vices being aboliſhed, and the Crown-Lands 
diſperſed amongſt the People, the Reaſon of 
it ceaſes. 

1. As to its being a Fiction, it is very true, 
the Right of the People of England to their 
Property does not depend upon, nor was in 
Fact derived from, any Royal Grant. The 
Reception of the Feudal Policy, in this Na- 
tion, exactly anſwers the Definition of a * Fic- 
tion; which is ſome Suppoſition in Law, for 
a good Reaſon, againſt the real Truth of a Fact, 
in a Matter poſſible to have been actually per- 
formed, according to that Suppoſition. This 
being admitted, what follows ? It will be urg- 
ed, © That Fictions of Law are to convey Be- 
* nefit, not Injury, to the Party uſing or 
te adopting them; and that this is a prepoſterous 

* Cal. Lex. Jurid. 
F 2 « Fiction, 
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e Fiction, which tends to the Ruin of Families, 
« by putting their Eſtates, for the Fault of one 
« Anceſtor, into the Power of the Crown.“ It 
has been ſhewn, that the Forfeiture of Lands for 
Treaſon was known in England before the In- 
troduction of this Policy (whatever might be the 
Caſe in reſpect of other Crimes); and even after 
was never modelled upon the Rules of it. But, 
not to decline arguing the Matter upon ſtrict Feu- 
dal Notions, it will be neceſſary to try this Fiction 
by Maxims, which are in Law the Boundary of 
Fictions. Does it prejudice the Right of Stran- 
gers? That cannot be ſaid. Such Right is ſaved, 
both by the Intention of the Common Law, and 
the expreſs Words of Statutes. And, as to the 
Intereſt of the Heir, it is derived from that of the 
Anceſtor, and intimately connected with it. Is 
this Fiction ſtrained to a Purpoſe, which does 
not naturally flow from it? Neither can that be 
ſaid. For it is the very Point and Conſequence 
of the Principle, that, when the Tenant hath 
broke through his Engagements, the Land 
ſhould return to him, of whom it is originally 
holden. In every Law, which has the public 
Advantage for its Object, it may happen, that 
private Intereſts ſhall interfere and ſuffer. Vet, 
if it be a Suffering, becauſe of a juſt and ne- 
ceſſary Sanction, it muſt not be conſidered as an 
Injury; the End of that Sanction being to heal 
the Pravity, and deter from the Imitation, of 
bad Conduct. And thus the Feudal Policy, a 
Fiction, bringing Forfeiture along with it, may 
be conſidered as conveying” Benefit to the Na- 
tion, and thoſe who adopted it. 


2, It 
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2. It is a Maxim in Law, That Fictions are 


not to be maintained beyond the Reaſon, which 
gave Riſe to them. And it may be ſaid, That 


e the Abolition of Tenures by Knights Service, 


<* and the Fruits of them, has deſtroyed the Rea- 
C ſon of this Principle.“ But has not the Stat. 
12 Car. II. declared all the Ground of England 
to be held in Common Socage? And is not 


Fealty due for Socage Lands? And is it not 
agreeable to the Ends and Welfare of Govern- 


ment, that it ſhould be due? What were the 


Aids, formerly granted and aſſeſſed in Parlia- 


ment, for. the Support of the King's Wars? 
Or, What is the Land-Tax, now annually 
raiſed for the Current Setvice, but of Feudal 
Original? A Kind of general Eſcuage or Com- 
mutation for Service, according to the Prow- 
fions of Magna Charta? Is. then the Policy, 
or the Reaſon of it, ceaſed ? What is this but 


a Regard to the Defence, Security, and Ho- 


nour, of the Realm? It was thought in the 


Feudal Law, that a Man, who had once vio- 


lated the ſacred Relation he engaged 1n for the 


' public Benefit, ought to be excluded from it. 


oes the Reaſon ſubſiſt no longer? The 
Strength of the Kingdom is in the Landed In- 
tereſt, Every Man, who ſhares in it, has In- 
fluence over his Tenants and Followers, and, 
in a greater or a leſs Proportion, may prove an 
uſeful Friend, or a dangerous Enemy, 'If he 


has malignant Diſpoſitions to the Laws and Go- 


vernment working in his own Mind, it is pro- 


bable they will nat ſtop there, but he will com- 


municate 
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municate and infuſe the Poiſon into others, till 
his Schemes are mature for Action, and break 
forth to the Terror, if not to the Ruin, of his 
Country. 

Theſe are the principles of the Feudal Po- 
licy, as far as it may be neceſſary for us to 
conſider them with a View to the preſent 
Queſtion. They are Principles of Freedom, 
of Juſtice, and Safety: the Engliſh Conſtitu- 
tion is formed upon them. Their Reaſon will 
ſubſiſt, as long as the Frame of it ſhall ſtand; 
and, being maintained in Purity and Vigour, 
will preſerve it from che uſual Mortality of 
SGovernments. 

Let not then the Materials of this noble Fa- 
' bric, deſigned by the Wiſdom, and erected, at 
infinite Hazard, by the Bravery, of our An- 
ceſtors, become the Object of Averſion and 
Hatred, or be held in Diſhonour and Con- 
tempt. Formerly, the Evidences of our Con- 
ſtitution were perverted to ſupport the Maxims 
of Slavery; they were abuſed to varniſh over 
the Purpoſes of Licentiouſneſs. Happy it is 
for us, that we live, when the Maxims of the 
one are expoſed, the Purpoſes of the other 


diſclaimed. And, whilſt thoſe Evidences are »- 


not deſtroyed, Concluſions, juſtly deduced from 
them, will prevail to lateſt Times, againſt the 
Artifice of falſe Reaſoning, the Efforts of vain 
Ambition, and the Corruptions of a careleſs 
Poſterity. 
This Policy has been received, and ſubſiſts, 
in main all Countries of Euripe, tho png 
ently 
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ently modelled and diſguiſed; in ſome ſo de- 


formed, as to be abuſed Purpoſes of the | 


hardeſt Oppreſſion. The Conſtitution of Ger- 
many is free. What is the Ban of the Empire, 
but a Proceſs of Forfeiture, iſſued by the Em- 
peror againſt Princes, who, breaking the fun- 
damental Laws, are deprived by the Judgment 
of the States, both they and their Poſterity ? 


Matthieu, Servant to Henry IV. of France, and 


the Hiſtorian of his Death, ſays, that he once 
aſked an Avoyer, or ſupreme Magiſtrate in 
Switzerland, how the Crime of Treaſon came 
to be ſo rare amongſt them; © Becauſe, an- 
« ſwered the other, we puniſh Traitors with the 
ce utmoſt Rigour, and exterminate their Fami- 
< lies.” In Holland Confiſcations are, in Judg- 
ment of Law, for certain Offences. An excellent 


Writer has been guilty of a Miſtake, who ſays“ 


they are redeemable for an Hundred Guilders. 
The contrary is well known ; and it would be 
to turn legal Puniſhments of High Crimes into 
a Jeſt, were a Redemption of that Kind allow- 
ed. This is not only the Caſe in the ſeparate 
Adminiſtration of many of the Provinces ; but 
we are told, by one of the beſt Writers + ON 
the Conſtitution of the Low Countries, That 
the Council of State condemns any Officer, who 
abuſes a public Truſt in the Finances, the Ar- 
mies, the Negotiations, or Juſtice of the Re- 
public, to the heavieſt Penalties, by Fine, ſuited 
to the Crime, the Exigency, and Example. 
And it is much the ſame Thing to the Chil- 
®* Barnet's Hiſt. of his Times, 2d Vol. Lo 522. 
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dren of a Criminal, whether the Fortune of 
the Family is taken from them by Judgment 
of entire Forfeiture, or by a diſcretiona 
Sentence condemning to a ſevere Fine, whi 
may equal or exceed the Value of it. This 
Difference between them is obſervable, that in 
Crimes, where the Forfeiture is to be limit- 
ed by the varying Diſcretion of the Judges, 
a Man may flatter himſelf, before he contracts 
the Guilt, with ſome ſpecious and tempting 
Arguments (which we are dextrous enough to 
invent, when we wiſh to impoſe upon our- 
ſelves), that the Conſequences of this Kind 
may be leſs ſevere than the Event proves them, 
But in Crimes, to which it is annexed as an 
eſtabliſhed Puniſhment, there is no room for 
ſuch Arguments; and he may read the certain 
Conſequences in that Law, which, as it is the 
inflexible Judge, ſo it ought to be the invari- 
able Meaſure, of his Actions, 

Thus we may reaſon from the Practice of 
free States. Yet one might frame a plauſible * 
Objection here: To what End ſerves a mixed 
«© Government, if ſuch Severities are expedient 
tc to ſupport it? In popular Governments, they 
«© may be expedient to deter private Men from 
te conſpiring to ſet up Tyranny ; in Kingdoms, 
« Democracy. Schemes of Civil Policy; 
«© which are founded on Extremes, muſt be 
© maintained by them.” This is ſo far from 
being rightly argued, that a mixed Government 
unites and confirms the Reaſons under both. 
Where Things are exactly balanced, the ſtronger 


Defence is neceſſary to protect the ſeveral Eſtates, 


that 
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that no one may break in upon the Privileges 


allowed to any other. And, as the Law of 
England is framed with ſuch fingular Felicity, 
the two Defects common to Republics, a Want 
of Power to pardon, or, at leaſt, the Difficulty 
of procuring Pardon, are ſupplied, which guards 
againſt a rigorous Severity; and the Oppreſ- 
ſion in State Crimes, common to Monarchies, 
is prevented by the well-tempered Courſe of 
Proceeding, which guards ' againſt a dangerous 
Injuſtice. Of theſe Particulars ſomething ſhall 
be ſaid hereafter, 

It will be proper to examine, in this Place, 
what Eſtates, and what Rights of Property, 
were forfeitable by the Feudal Law; and, in 
comparing the Notions of the Law of England 
with- it, this Matter will receive the cleareſt 
Illuſtration, 

1. All Goods and perſonal Things, as Mo- 
ney, &c. being a Man's own, and applicable 
to any Purpoſes he pleafes, have been eſteemed 
a proper Subject of Forfeiture. They were 
taken to be the Produce of the Feud, belonging 
to it; and were forfeitable, either in Whole or 
in Part, for Offences of inferior Moment, 

2. Feuds, or Eſtates in Land, whether for 
. Years, for Life, or deſcendible. 1. In Crimes, 
that concerned the Lord or Feud, whether the 
Feud was novum vel antiquum *, that is, firſt 
granted to the Offender, or derived from an An- 
ceſtor, it was open to the Lord. 2. In Crimes, 
that concerned others, if the Feud were ans 

7 Feyd. IL. 2. Tit. 24. f 
2 tient, 
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tient, it went to the next Branch of the Family; 
if new, it was open to the Lord, becauſe 
Feuds, in the firſt Inſtance, unleſs it were ex- 
preſsly provided otherwiſe, could only deſcend 
without inclining to a Collateral, In both Caſes, 
the immediate Heirs of the Criminal were ex- 
cluded. In this laſt Species of Crimes, the 
antient Feud went to the next of Kin, tho' 
the Conſent of the Lord, as well as his, was 
neceſſary to the ordinary Surrender or Aliena- 
tion of it. In the former, it returned to the 
Lord, tho' the Conſent of the next of Kin, 
as well as of the Lord, was neceſſary to the 
ſame Ends; ſo that the Power of conveying 
an antient Feud from a Man's Heirs, except 
by Crime, was not abſolute in him,- without 
the Conſent of both theſe. And yet, in one 
Kind of Offences, there is a Devolution to the 
Collateral, without the Intervention of the 
Lord ; and in the other Kind, there is a De- 
volution to the Lord, without the Intervention 
of the Collateral, This Corruption of Blood, 
by which a Man cannot have an Heir, intro- 
duced a very important Conſequence into Feu- 
dal Deſcents, That where-ever it became ne- 
ceſſary for one, who would make Title to an- 
other, to derive the Eſtate through an attainted 
Perſon, except where the Perſon claiming was 
particularly deſcribed in the Inveſtiture, the 
Attainder was a Bar to his Title; as in the 
Caſe of a Grandchild, claiming an Eſtate, in 
Fee, from the Grandfather, the Son having 
committed Treaſon, and dying, in the Life of 


( 43 ) | 
the Grandfather. Some. Feudiſts have not been 
willing to allow this Caſe, on account of its Hard- 
ſhip: And Craig“, a very able and elegant Writer 
on the Law of Feuds, is diſpleaſed with the Judg- 


ment in Scotland, which determined the Queſtion. 


in that Country. He intimates, that this may ſeem 
ſtrange, the Son having never been in Poſſeſſion, 
nor being capable of it. And it muſt be admitted, 
there is a ſeeming Hardſhip : Yet becauſe of the 
Rule of Evidence in Deſcents, by which the Son 
muſt neceſſarily be named in conveying the De- 
ſcent, the Grandchild is excluded. The ſame 
Reaſon governs the Caſe of an Eſtate deſcendin 

from the Uncle to the Nephew. But he goes fur- 
ther, and ſays, That, allowing this muſt be fo 
upon legal Notions, yet, at leaſt, the Eſtate might 
have deſcended to the next of Kin, inſtead of 
eſcheating to the Crown (of whom it ſeems, in 
the Caſe he ſtates, to have been immediately held), 
fince it would not be neceſſary to convey thro' 
the Criminal, or his Heirs, who are to be con- 
| ſidered no more, than if they had never exiſted, 


If this Reaſoning be thought material, it may be 


ſaid in Anſwer, 1. By way of general Foundation, 
that it is a Principle in all States, where a Man is 
neither a Subject by Birth or expreſs Compact, or 
has voluntarily renounced the mutual Obligations, 
to conſider him as not within their Obedience, or 
even Notice. But where he has forfeited his Civil 
Rights by Crime, he is regarded as ſtill ſubject 
to their Power; and, in every reſpect, within the 
ſtrict Conſideration of the Law, 2. That the 
antient Common Law of England clearly pro- 
ceeds upon this Principle. Where a Man was not 
* De Fur. F. J z. Tit. 6. f. 11. 
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capable of Civil Rights by Nature, as an Alien 
born, being unknown to the Law, he was ex- 
cluded from inheriting ; and the next of Kin 
within the Allegiance, who did not claim under 
him, was admitted; or, where he had incurred 
Civil Diſabilities by his own voluntary Act not 
criminal, as one who entered into Religion, or ab- 
jured the Realm, he was taken to have undergone 
a Civil Death, and the next. in Courſe of Deſcent 
entered, But where he is attainted of Treaſon or 
_ Felony, the Law will not paſs him over, and marks 
him out in rei exemplum & infamiam. For this 
Reaſon it is, that tho' he was never in Poſſeſſion, 
nor thoſe who claim under him more capable of 
inheriting than he, by reaſon of the conſequential 
Diſability, yet the Eitate will be interrupted in its 
Courſe to the Collateral, and eſcheat. For it is de- 
* termined in all the Law-Books, and allowed by 
the learned Writer himſelf, that if the Father of 
Two Sons, of which the eldeſt 1s attainted, die 
ſeiſed of an Eſtate of Inheritance, and both ſurvive 
him, the younger Brother will not be Heir to the 
Father, becauſe the eldeſt cannot be paſſed over. 
This Caſe would be the fame, ſuppofing the at- 
tainted Brother dead at the Time of the Father's 
Deceaſe, if he left Children, fince their Right of 
Repreſentation, which ,muſt correſpond to the 
Circumſtances of him who is repreſented, would 
operate ſo far as to impede the Deſcent. 3. One 
may venture to fay, it is more probably bene- 
ficial to the immediate Heirs, on whom the Hard- 
ſhip is thought principally to he, that the Eſtate 
ſhould fall into the King's Hands, than to the col- 
lateral Branch; becauſe, in that Courſe, there can 
be little Hope of Reſtitution, and it might expoſe 
| King 
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Families to endleſs Jealouſy and Diſunion. The 
King receives more Advantage from Acts of Mercy, 
than the Coming in of Forteitures: and it is moſt 
agreeable to Reaſon and Policy, that the Diſpoſition 
of them ſhould belong to him, who is in Law con- 
ſidered as the Fountain of Juſtice, and Guardian of 
the public Safety. This Conſideration might be 
one Inducement, amongſt others, to that Petition 
of the Commons, 21 Edw. III X. in which they 
pray the King, not to alienate his Franchiſes. At 
Common Law, many Lords had, by Special Grant, 


or in Right of their Counties Palatine, Royal Ef- 


cheats of the Lands, held within their Franchiſes, 
of Perſons attaint againſt the King. Hence it be- 
came their Intereſt, from a Deſire of enlarging their 
Poſſeſſions, to purſue Offenders with an unbecom- 


ing Violence, and the Lenity of the Crown was 


precluded by their private Right, 

3. Titles, Dignities, and Honours, were forfeited, 
as following the Reaſon of Lands, being originally 
derived out of them, or annexed to them by Tenure. 

4. The Loſs of Dower, by the ſame Law, ariſes 
from every Circumſtance, which deſtroys the Right 
of the Heir, except it he any Act done by the Heir 
himſelf, A Woman was to be endowed of the 
Lands, whereof the Huſband ſtood ſeiſed at his 
Death. She had an Eviction, in caſe of any Aliena- 
tion made, not effected by Livery and Seiſin; but 
vhen the Crime of the Husband, or Lord, occa- 
ſioned Forfeiture, the one taking place before the 
Death of the Husband, to deſtroy his Seiſin; the 
other, perhaps, after his Death, and before Aſſign- 
ment of Dower made to her; the Right of the Heir 
being, in either Caſe, deſtroyed, her own, tho gene- 
rally favoured moſt highly, ſubſiſted no longer. 

* Cott, Reci p. 58. The 
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The Law of England, which is compounded out 
of many Syſtems of Law and Cuſtom, agrees, in 
ſome reſpects, with the Law of Feuds; in others, 
has a manifeſt Advantage over it. 

All Forfeitures for High-Treaſon belong to the 
King: and by the Uſe made of this Prerogative, it 
ſhould ſeem, that he is intruſted with it for the 
' Purpoſe of Reſtitution to the Traitor's Family (as it 
may appear right from Circumſtances), to reward 
the Merit of thoſe, who have been faithful to him- 
ſelf and the Commonwealth, or to be applied to 
public Services, as either his own Wiſdom ſhall 
direct, or the Parliament adviſe. | 

1. As to the Forfeiture of Goods, and Things per- 
ſonal, which the Party has or is intitled to in his 
own Right, theſe, being intirely in a Man's own 
Power, or deſcending to Executors, and not his 
Heirs, very properly follow the Conviction. Be- 
fore Sentence, he may apply them to the Payment 
of Debts, ro the Subſiſtence of himſelfand Family, 
and is prevented only from a fraudulent Sale to 
diſappoint the Forfeiture. 2 
2. As to the Forfeiture of Lands *, by the Com- 
mon Law, all Lands of Inheritance, which the Of- 
fender held in his own Right, and all Rights of 
Entry to Lands, in the Hands of a Wrong-doer, 
came to the King, by Attainder of High- Treaſon, 
The Inheritance of Things not holden as Rents- 
charge, &c. is allo forfeited; for, in this Crime, 
the Tenure is not material. But if a Perſon 
committing it hath, at the Time of the Trea- 
ſon committed, only a bare Right of Action 
to. Lands, or a Right to reverſe a Judgment 


Hal: H. P. C. 23. 


againſt 


„ U | 
againſt him by Writ of Error; this Right, 
neither at Common Law, nor by the Statute 
33 H. VIII. is given to the King; becauſe of 
the Danger in unſettling Poſſeſſions, and the 
Poſſibility of Prejudice to Strangers. In like 
manner, no Right of Entry to Lands, of which 
there is a Tenant by Feoffment, or other Ti- 


tle, no Uſe (except only Lands conveyed frau- 


dulently to avoid the Forfeiture) nor Condition 
of Re- entry, were liable to be forfeited pre- 
viouſly to that Statute; neither could Lands in 
Tail, after the Statute Weſim. 2. de Doms, 
except for the Life of Tenant in Tail, till 

26 H. VIII. | 
Before the Statute de Donis, Eſtates Tail, 
being only Fee-ſimples conditional, were ex- 
poſed to Forfeiture like Eſtates abſolute. By 
the Words of it, quod voluntas donatoris, &c. a 
Perpetuity was made, and the Donee reſtrained 
to aliene or forfeit. In a ſhort time it appeared, 
how much theſe Perpetuities were againſt the 
Reaſon of the Common Law, and the true 
Policy of the Kingdom. But the great Men 
not being eaſily induced to make aa Altera- 
tion in Parliament, the Judges found a Way of 
cutting off an Entail by a Common Recovery, 
which was a Caſe held to be out of that Law. 
Another Wound given to theſe Perpetuities, 
was, by the Statute 4 H. VII. which made a 
Fine with Proclamations to be a Bar to the 
Iſſue in Tail, and fo repealed that Clauſe of 
the Statute de Don. quod fints ipſo jure fit nuilus. 
When it was in the Power of Tenant in 
Tail 
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Tail to aliene, there could be no Reaſon, why 
his Eſtate, over which he was become Maſter, 
ſhould not be forfeitable; for it was under the 
2 of his being without Power to aliene, 
at Eſtates Tail were, at firſt, privileged: 
but the frequent Attainders, during the Diſ- 
putes between the Houſes of 7ork and Lan- 
caſter, made Parliaments cautious of letting in 
new Forfeitures. However, after the complete 
Union of the Houſes in Henry VIII. by Con- 
ſtruction of the Statute 26 H. VIII. c. 13. 
Eſtates Tail were made liable in Caſes of 
Treaſon, where the Party was attainted by 
Confeſſion, Verdict, or Outlawry “; and by 
the Statute 33 H. VIII. upon any manner of 
Attainder. 
There is no Occaſion to ſtate all the Caſes, 
either letting in Forfeitures, or limiting them 
under the extenſive Words of the Statutes of 
H. VIII. It ſuffices, that the Principle, on 
which they ſtand, is uniform, and agreeable to 
Juſtice ; viz. that the Offender's Rights and 
Intereſts ſhall be forfeited, to the Prejudice of 
himſelf and his Heirs, to whom the Common 
Law intends no Favour, and whom the Statute 
expreſly excludes from any Benefit of the Saving 
Clauſe ; but that the greateſt Tenderneſs ſhould 
be uſed in preſerving the Rights of Creditors 
and Strangers. Indeed, in reſpe& of Lands, 
Forfeiture has a Relation to the Time of com- 
mitting the Offence, ſo as to avoid all ſubſe- 
quent Charges and Alienations; which may be 


3 Co, Dowtit's Caſe. * 
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the Cauſe of Hardſhip to Perſons, who have 
been unwarily engaged with the Offender ; bur, 
in Laws of public Juſtice, it is impoſſible to 
provide for every Caſe of private Compaſſion: 
and the Cruelty and Reproach muſt lie on the 
Part, not of the Law, but of the Criminal ; who, 
conſcious, that his Offence might ſoon be laid 
open, had the Inhumanity to involve others in 
the Conſequences of that Iniquity, which proves 
fatal to himſelf. 

There remains a material Difference to be 
noted, between the Caſe of a Fee-tail and a 
Fee-ſimple *; which is, that, notwithſtanding 
the Forteiture of Lands entailed by an Attain- 
der, yet the Blood is not corrupted, as to the 
Iſſue in Tail. Therefore, if the Son of the 
Donee in Tail be attainted of Treaſon, during 
the Life of the Father, and die, having Iſſue, 
and then the Father dies, the Eſtate ſhall de- 
ſcend to the Grandchild, notwithſtanding the 
Attainder : but it is otherwiſe in the Caſe of a 
Fee-ſimple, as has been ſhewn in ſpeaking of the 
Feudal Law. The Reaſon is obvious; becauſe 
the Forfeiture of Eſtates Tail came in by Sta- 
tutes, which do not extend to bring conſequential 
Diſabilities on the Heir, in relation to thoſe 
Eſtates, where they have not been in the Offen- 
der's Poſſeſſion; and that of Fee-fimples is at 
Common Law, which corrupts the Blood in Caſes 
of Treaſon ; ſo that no Perſon, who muſt make 
his Derivation of Deſcent to or thro' the Party 
Attaint, can inherit. But, where-ever he need 
not be mentioned in the Conveyance of De- 
15 ® 3 Co. Dowtie's Caſe. 
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ſcent, as between Two * Sons of an attainted 
Father, nothing hinders one Brother from in- 
heriting to the other; ſince, agreeably to the 
Rule of Law, the Deſcent is immediate: he 
can make himſelf Heir to the Perſon laſt ſeiſed, 
without the Mention of the Father. 
All this is clear: yet it may be ſaid, „that 
e the old Law, as to impeding Deſcents, has 
been altered in a Caſe ſomewhat reſembling 
& it, in the Caſe of Aliens. Antiently the 
© Eſtate ſhould ſooner-eſcheat, than an Alien 
% might make Title to it himſelf, or convey, 
one to another, But the Statute 11 and 12 
« W.and M. C. 6. clears the Interruption of 
« Deſcent in favour of natural-born Subjects.“ 
This ſtands upon a fingle Reaſon. Lands de- 
ſcending to an Alien might not be taken by him, 
becauſe the King could not oblige his Per ſon and 
Services, And it ſeemed hard, that Subjects, 
within the Allegiance, who claimed under him, 
ſhould be diſabled from conveying Deſcent by 
the Operation of a Reaſon, of which the very 
Reverſe was true, as to themſelves. But 
who are the Aliens enabled for this Purpoſe? 
Aliens (as the Law ſays) by the Act of God, 
the Fortune of Climate, the Decree of Na- 
ture. And in favour of whom are they ena- 
bled ? Of ſuch, as are not at all affected by the 
Reaſon, which excludes Aliens. But were the 
ſame Ability given toattainted Perſons, it would 
be to admit thoſe to a legal Right, who, 
tho' bound to the Community by Nature, 
moral Duty, and Experience, have diſclaimed 
the Law, and are diſclaimed by it, and by 
* 1 Fentr. 413. | | their 
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their own voluntary Act have ſhewn them« 
ſelves Aliens in Affection. It would likewiſe 
be in favour of Heirs, whoſe Intereſt, in this 
Caſe, is not ſeparated from that of the An- 
ceſtor, both upon the general Notion, that the 
latter can bind the Right of the former, at 
his Pleaſure, in many Inſtances, and upon the 
po Arguments unavoidably affecting 


which have been drawn from Juſtice, and 


the public Good. 

To ſhew how expedient theſe Puniſhments 
are thought, and how much the Law confiders 
them as eflential to its own Preſervation, it 
may not be improper to obſerve, that a Cor- 
ruption of Blood, by Attainder, is a Thing of 
ſo high a Kind, as that the King s Pardon can 
only a as to Iſſues born after; but an Act 
of Parliament is neceſſary for the Reſtitution of 
Blood, in its full Nature and Extent. That 
Corrup tion, however, goes only to Eſtates de- 
— a 80 it was in the Feudal Law. No- 
thing the Heir takes, by Purchaſe, is affected. 
He is capable by Devife, or under Settlements. 
But here the Law of England is more conſiſtent 
with itſelf; becauſe, by it, all for feitable Lands 
are alienable in other Ways, than by Forfeiture: 


whereas, in the feudal Policy, they were for- 


feited, tho not alienable or chargeable, in any 
Way by the ſole Will and Power of the Te- 
nant, 

3. Titles of Honour and Dignities, by Te- 
nure, were always forfeitable in the Law of 
England, as following the feudal Reaſon of 

H 2 Lands, 
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Lands. And thoſe, which are by Writ and 
Patent, whether to the Heirs General, or in 


Tail Male, are forfeited by the Corruption df 


Blood, which impedes the Deſcent, and ren- 
ders a F amily ignoble. The Right of Peerage 
3s a ſpecial Truſt repoſed by the Crown for the 
Support of Government; and even before the 
26 H. VIII. (within which, an Honour granted 
to a. Man, and the Heirs Males of his Body, 
has been reſolved by all the Judges to be for- 
feitable), it was not protected by he Statute de 
Donis, like Lands entailed, becauſe of the Con- 


dition tacitly annexed to the State of Dignity; 


in the ſame manner, as if Tenant in Tail 
of an Office of Truſt miſuſe or uſe it not, it 
is liable to Forfeiture by Force of the Condi- 
tion; as has been laid down in ſeveral Books *. 


Beſides, it ſeems politically fit, that the Eftate 


being gone, the Honours ſhould be taken away, 
becauſe Wealth * neceſſary to ſupport their 


Dignity, and wi 
brance and a Prejudice. 


4. As to the Lois of Dower, it is to be juſti- 
fied in our Law, on the general Principle, that 


Society may beſtow Rights on what Limita- 
tions it thinks fit, for its own Safety, and on 


the Strength of the Conjugal Ties to deter Men 
from Treaſon. In the Feudal Law, it is ſup- 


ported, not only by theſe Principles, but by 
artificial Reaſoning ; becauſe the Loſs of Dower 
ariſes from every Circumſtance, which deſtroys 


the Right of the Heir. But by our Law, 
Nevis Cale, 7 Co, Io 
: Dower 
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Dower is ſubſtantially affected, after the Title 
to it accrues, by no AR of the Huſband, ex- 
cept the Crimes of Treaſon. 

Theſe are the Severities, by which the R. 
liſh Conſtitution binds the Obſervance of itſelf 
upon the Fears of Men, when better Principles 
have loſt their Effect u pon the Conſcience. 


They are eſtabliſhed to bear ſome Proportion 


to the Greatneſs of the Crime, that he may thus 
ſuffer, as Lord Coke ſays *, © who intended to 
& tear and deſtroy the Majeſty of Govern- 
“ ment,” It remains to produce ſome Ar 
ments, to ſhew, why the be ſhould continue 
the fame i in reſpect of Treaſon, as it is ; what 
Security it gives, beyond all other Laws, againſt 
the ill Uſe; and what large Abatements it 
affords of theſe Severities. 

An Objection may probably be made, that, to 
one of a plain Underſtanding, the Caſes, which 
have been mentioned of impeding Deſcents by 
Corruption of Blood, carry with them a Seve- 
rity to be juſtified upon no ſound Principles, 
and are governed by artificial Conſtruction. 

To this there are Two Anſwers: 1. From a 
general Principle alread Y laid down in this 
Eſſay, that the Laws of Deſcent, as poſitive 
Inſtitutions of Society, may be regulated on 
ſuch Conditions, as ſeem beſt to itſelf; and 


being previouſly marked out, and uniformly g 


interpreted, no Man has real Cauſe to complain. 


2. In all Laws, there are Caſes, which de- 


pend upon artificial Reaſoning. If the general 


# 3 Inſt. p. 211. t 
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Ground-work be juſt and ſolid, tho' ſome hard 
Caſes are taken in, or governed by that Rea- 
ſoning, they are often not to be remedied or 
avoided, without Danger, The fundamental 
Rule of Evidence in Deſeents, that whoever 
would make Title to an Eſtate, muſt prove 
himſelf Heir to the Perſon laſt ſeiſed, is held 
ſacred. The Principle, that no one, who has 
committed Treaſon, can have an Anceſtor or 
an Heir, is equally wiſe, and reconcilable with 
Juſtice, When thefe Maxims concur in any 
Cafe, they form what is, in legal Phraſe, an + 
Impediment from Corruption of Blood. And 
they are antient and extenſive Maxims, The 
beſt Lawyers of all Ages have been ſo ſenſible 
of the inviolable Regard due to legal Prinei- 
ples, that they have thought it more ſuited to 
the Genius of Laws to relieve by Fiction, than 
to depart from Principles. The Jus Pothi- 
minis of the Raman Lawyers, which reconciled 
the known Rule, that no Slave was capable of 
making a Will, with the Caſe of a Citizen taken 
in War, ſuppoſing him, if he returned home, 
always to have remained free, or, if he died in 
the Enemy's Hands, to have died before he 
became captive; is a celebrated Inſtance of this. 
The tranſitory Actions of the Law of England 
furniſh another Inſtance of it. It is an excel- 
lent Conſtitution, that all Iflues ſhall be tried in 
the County, where the Cauſe of Action ariſes, 
for the ſake of bringing Juſtice home to the 
Parties, and for the Attendance of Jurymen 
and Witneſſes : yet, becauſe that may often be 

1 INCON- 
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convenient, the Plaintiff is admitted in many 
Caſes, to lay and try his Action in what Place 
or County he pleaſes. Now, the End and 
Extent of theſe Fictions is obſervable. They 
both except particular Caſes out of general 
Principles, the one for the Advantage of thoſe, 
who have fought gallantly in Defence of their 
Country ; the other, for the Furtherance of 
Juftice; yet with Safety to thoſe Principles, 
But no Fiction could be invented in this Caſe, 
without a Subverſion of Principles, and that 
not in favour of one, who has defended his 
Country, but to preſerve and tranſmit the In- 
heritance of him, who would have betrayed or 
deſtroyed it. Thus one may argue, without 
reſorting to the Maxim, that the King's Right 
ſhall not be barred by any Fiction; the Men- 
tion of which, on this Occaſion, would 

leſs of Reaſon than Authority. Indeed, the 
Legiſlative Power may, by poſitive Statutes, alter 
the Common Law, and limit the Operation of 
its Principles: and the Proviſo, in the 7th Ann. 


c. 21, by which the Offender can forfeit a Real 


Eſtate only for his own Life, was deſigned to 
make that Alteration. But, whenever it takes 
place, let what will follow be obſerved: 

1. It is conſiderable, that fince the Forfeit- 
ure of Real Eſtates has a Relation to the Time 
of committing the Offence, a Man having loſt 
all Power over them from the Moment of his 
Guilt, that Act will give Treaſon the Effect of 
a Settlement. The Anceſtor's Iniquity will 


convey a Benefit to the Heir ; which is an Ab- 
furdity 
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ſurdity allowed in the Law of no Country; and 
ſubverts the Order of Nature. wh. 
2. It is defective; and inconſiſtent with itſelf, 
For the Forfeiture of Perſonal Eſtates will ſtand 
intire, So that if a rich Trader of London, 
who has no Eſtate in Land, commits Treaſon, 
the Cuſtom of the City, which makes a Diſ- 
poſition of his Fortune for the fake of his 
Heirs, is defeated : Which cannot be juſtified 
on any Principles, that do not equally go to 
take away Real Eſtates for the like Crimes. 

3. It will bring ſtrange Inconſiſtencies into 
the Law, whoſe Severities are, at preſent, ap- 
plied in proportion to the heinous Natur e and 
Effect of Crimes, Treaſons of the higheſt 
Kind occaſion Forteitures in the Manner which 
has been ſtated : Inferior Treaſons, as thoſe 
relating” to the Coin, do not extend to Corrup- 
tion of Blood, and Loſs of Dower. Petty 
Treaſon extends to all, except the Loſs of en- 
tailed Eſtates. The higher Felonies to all, ex- 
cept Loſs of Eſtates Tail, and Dower. Some 
Felonies are allowed the Benefit of Clergy, 
which faves Life, and the Inheritance of 
Lands, tho' not the immediate Profits; and 
diſcharges under certain Terms, Sometimes, 
where Clergy is not allowed, there is a Savin 


againſt Corruption of Blood, Loſs of Dower, 


and Diſheriſon of the Heir. And ſome are 
followed by no Forfeiture, even of Goods or 
Chattels. Shall then ſeverer Penalties be in- 
flicted on him, who has deprived the meaneſt 
Subject of his Lite, than on him, who has 

| attempted 


\ 
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attempted to throw his Country into Confuſion, 
to ſtop the Sources of Government, and to 
render thoſe Rights and that Protection preca- 
rious, which alone give a Value to Life itſelf ? 
But it will be ſaid, for the fake of maintaining 
a loſt Argument, That it is to be wiſhed all For- 
feitures were abrogated. Be it ſo. And let the 
reſt of Europe imagine to themſelves, and be aſto- 
niſhed, either that the Virtue of the Engliſh 
Nation is ſo great, as to make the ordinary 
Sanctions of legal Authority ſuperfluous; or, 
that thoſe Iniquities, which weaken Gove 
ment, and cancel all the Bonds of Nature and # 
Society, are of ſuch extenſive Influence, as to | 
prepare an Impunity for themſelves to the Com- | 
letion of our Ruin. | 
It is impoſſible to debate this Matter, with- | 
out entering into the general Arguments in | 
Defence of the antient Conſtitution ; tho' what | 
| 
{ 
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gave occaſion to the Debate, was only a tem- 
porary Proviſion in Support of it. And, as to 
the Act of the laſt Seſſion, relating to the Pre- 
tender's Sons, which contains that Proviſion, 1 
thoſe, who had the Honour of framing it, pro- 
ceeded upon the moſt generous Views ; the 
Safety of this Eſtabliſhment, and an Abhor- | 
rence of every Attempt to overthrow it. To E. 
have exempted this Treaſon from the Policy 
of Forfeiture, had been doubtleſs very ſtrange, 
And it would have ſeemed equally ftrange, 
that in a Bill, which concerns the Sons, the 
roper Sanction, originally given to it, ſhould 
laſt only till the Father's Death, and not till 
a 1 the 
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the Death of thoſe, who ſtand in his Place, 
and are particularly intereſted in the Pur- 
port, and guarded againſt by the Intention, 
of it. To this one may add, that neither the 
Pretender, nor his Family, if, by any calami- 
tous Reverſe for this Nation, they ſucceed in 
their Deſigns, will think themſelves bound by 
the Proviſo in the Seventh of Queen Anme, 
nor by any Laws made ſince the Revolution. 


Why then ſhould not the ſame Terrors be ſet 


on the Side of the Proteſtant Succeſſion, as are 
in the Hands of its Enemies, and which have 
been the Safeguard of our Kings from the 
Foundation of the Monarchy ? Woe ke 

Cicero has Words very applicable to this Pur. 
poſe: When, ſays he, we are intreated to 
*« have Mercy on the Poſterity of a Traitor, 
* what Security is given, that ourſelves ſhall 
* not undergo the moſt cruel Puniſhments, if 
© the Crimes of the Father ſhould proſper? * 


The Notions of Cicero, occaſionally ſcattered 


in his Works, are very wiſe upon this Subject; 
and the more to be regarded, becauſe he never 
ſhewed a Warmth of Spirit in Circumſtances, 
which required Coolneſs, to perplex the Mea- 
ſures, heighten the Reſentments, or inflame 
the Sedition, of his Times ; but reſerved it to 
ſecond the r of his own Prudence, in 
conducting Affairs of great Difficulty, and laſt- 
ing Importance, to his Country. In one of the 


Orations he intimates, in a few Words, that 


Laws of Terror, in the Reman Commonwealth, 


had the Appearance of the ſevereſt Juſtice, with 


3 the 
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1 
the Intention and Effects of Mercy ; * That 
te the Fear might extend to all, but the Puniſh» 
* ment to few *. True it is, they contain 
a Power, to be exerted only in the Dangers of 
the State; like Goliab's Sword in the Taber- 
nacle, not to be taken down but on Occaſions 
of high Neceſſity; at other Times it ſhould 
lie ſheathed and untouched in the Statute- 
Book; as the ſame great Writer phraſes it, in 
tabulis tanquam in vagina reconditum, If one 


may judge of the Spirit of the Law of Eng- 


land by the Declarations of its Profeſſors, it 
ought not to be fargotten, that my Lord Coke 
delivers no Maxim with greater Pleaſure than 
this of Cicero; and repeats it in ſeveral Parts 
of his Inſtitutes. But the moſt pregnant Ar- 
4-12 of Lenity are to be found in the Law 
itſelf : | 

I. In the Tenderneſs ſhewn to the Poſterity 
of Offenders, in reſpect of Settlements in Truſt 


to preſerve Remainders, and Declarations of 


Uſes on Recoveries, Few Families are with- 
out them, eſpecially ſuch as are formed for 
great Things; and Men, who enter into de- 


ſperate Engagements, are commonly cautious 


enough to protect their Eſtates in that Manner. 
The Law affords Means of avoiding the hardeſt 


and moſt exceptionable Caſes of Forfeiture, 


Inſtead of Dower, Jointures are become general, 
which Forfeiture does not affect. The Grand- 
father may, by Will, deviſe his Eſtate in Fee- 
9 bY _ gs ad omnes, peva ad paucrs perveniret. 

12 ſimple 
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* le to his Grandſon, and ſo may the Uncle 
to FA Nephew, affected by the Corruption of the 
Father's Blood ; and they are capable of taking. 
Nor is it of ſmall py lax Bi to the Heir, that the 
Death of the Anceſtor, before Conviction, diſ- 
charges all Proceedings and Forfeitures. He can 
then be attainted only by Act of Parliament. 
It has been intimated, that the antient Roman 
Law was much harder in this Matter, 

II. In the exact Juſtice, which is ſhewn to 
the Offender himſelf. And that in Two 
Ways: 

I. By the Clearneſs and Certainty of thoſe 
Laws, which mark out the Crime. An Overt- 
act of ſome Statute-Treaſon muſt be laid in the 
Indictment, and proved in Evidence by Two 
Witneſſes, whole Competency 1s laid under 

any Reſtrictions for his Benefit. No Man is 
to be reaſoned out of his Life and Fortune by 
Analogy, inhancing Miſdemeanors into Trea- 
ſon ; as was antiently the Caſe even in ordinary 
Courts of Juſtice. 

2. By the Fairneſs of the Trial; the Inde- 
pendence of the Judges ; the Preſentment of 
one Jury, the Verdict of another ; admitting 
the Priſoner's Witneſſes, by Oath, to the ſame 
Means of legal Credit with thoſe for the Crown; 
and the Limitations of Three Vears for calling 
any Man to Account, except in one Caſe, men- 
tioned in an Act of Parliament. Theſe Things, 
as they are regulated in our Law, reconcile all 
the Points of Wiſdom and Juſtice, in not. 


making Guilt leſs gbnoxious, but Innocence 


more 
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more ſafe. A conſiderable Part of the Security 

againſt the Abuſe of Forfeitures, is ow 

that excellent Stat. 7 . e. z. 4 
in ſeveral Particulars, e the Trial of 


— and leſſened the Power of the 


Crown in that of the Lords. The Conſequence 


has anſwered the good Intention of the Framers, 
that Men might be tried for all which is dear 
to them, fine judicum ſevitia, aut temporum in- 
famia, without Cruelty in the Judges, or Diſ- 
honour to the Times. Let the Argument then 
againſt this Puniſhment have been formerly as 
ſpecious as it might, it can ſcarce be colourable 
now. To diminiſh it, after giving the greateſt 
Latitude of Deſence, would furnith a real} En- 
couragement to Treaſon, by making a greater 
Proviſion for the Safety of thoſe, who are ac- 
cuſed of it, than of other capital Crimes leſs 
perniczous, and diſappointi Tet moſt —_— 
Sanctions of that Law, 

Traitor. 

III. In the Tenderneſs ſhewn to the Offender, 
by allowing a Reſort for Pardon in the Prero- 
gative A. the Crown, For, tho' Laws are not 
to be framed on Principles of Compaſſion to 


Guilt, yet Juſtice, by the Conſtitution of Eng- 


land, is adminiſtered in Mercy. It is the great 
Duty required from the King by his Corona- 
— and that Act of his Government, 
which is moſt intirely his own, and perſonal. 


According to the Expreſſion of the celebrated 
Lord Strafford, © The King condemns no 
Man: The great Operation of his Sceptre 


« is 
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& 3s Mercy.” In moſt Republics, this Power, 
if it ſubſiſt at all, is fo reſtrained, and diffi- 
cultly exerted, as to be attended with the worſt 
Defeats. In Holland, without a Stadtholder 
there is no ſuch Power of pardoning, notwith- 
ſanding it is eſſential to Policy; as neceſſary 
as Juſtice itſelf ; and giving it a Perfection and 
Amiableneſs, which ſome have thought not 
originally belonging to its Nature, The Em- 
peror Hadrian underſtood it fo well, that, in 
Confideration of the particular Circumſtances 
of Albinus's Children, he granted them Portions 
out of the Confiſcation, ſaying, ** That hi 

* Authority was better ſtrengthened by gain- 
« ing the Affections of Men, than by enrich- 
ing his Coffers.” There is no Character 
more branded in Hiſtory, than that of an in- 
exorable Prince, who can ſuffer ſo divine a 
Power, intruſted for the Good of his People, 
to lie dormant. His awn Intereſt is little un- 
derſtood by him; and his Conduct becomes, 
to the laſt Degree, abſurd, as well as deteſtable, 
if he governs a free People; fince it is not only 
to carry Juſtice, in ſome Inſtances, to the 
Height of Injury, but it is, in reſpect of him- 
ſelf, to be dangerouſly juſt. In England, this 
Prerogative is generouſly exerciſed; nor can it 


be regarded as a contemptible Abatement f 


the Severity of Forfeitures, both becauſe the 
Law, repoſing a Confidence in the King, will 
not ſuppoſe him inclined to act wrong in the 


Things ſubmitted to his Wiſdom, and becauſe, 


ever ſince the Union of the Two Houſes of 
York 
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York and Lancaſter, it has been employed to 
the Peace and Preſervation of the Subject, not 
rigidly with-held to his Deſtruction. The Cle- 
mency of the Crown has appeared not only 
in Pardons paſſed under the Great Seal, but in 
the previous Conſent always given to Bills of 
Reſtitution, as well as the Pal Approbation 
of them. The Records of Parliament, even 
in the worſt Times, are not wanting in Ex- 
amples of it; in good Times it has ſhone forth 
with the brighteſt Luſtre. From ſome of thoſe 
Bills we may obſerve, that, within a few Years 
after the Anceſtor's Attainder, Familics have 
been reſtored, as if they had merited it by 
their Modeſty and Prudence. Hence they 
have been enabled to retrieve their loſt Honour 
by memorable Services; and are held obliged 
to a diſcretionary Lenity for the Enjoyment of 
Inheritances, which, deſcending in the ordi- 
nary Courſe, might have provoked dangerous 
Emotions of Family Pride, or partial Regard to 
their Anceſtor ; would have frniſhed Gratifi- 
cations of Rage, or Inſtruments of Revenge, in- 
ſtead of compoſing to Peace, or raiſing the Senti- + 
ments of Gratitude; a Gratitude heightened by 
the Reflection, that theſe Inheritances had been 
juſtly forfeited to the Laws of their Country. 
If we may conſult foreign Annals on this 
Point, we ſhall find a remarkable Illuſtra- 
tion of it related by Mariana *, in the Con- 
duct of King John of Portugal, who, upon 
an Occaſion, which might have urged arbitrary 


L. 24. e. 10. 


Princes 
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Princes to great Lengths of Jealouſy and Re- 
venge, tempered Juſtice with Mercy to his 
own Honour, and the Advantage of his King- 
dom. He uſed to ſay, that Government 
either found Princes wiſe, or made them ſo; 
and, being grown unpopular from a Severity of 
Temper, and Freedom of Expreſſion, many of 
his Nobles, with the Duke of Braganza at 
their Head, carried on a formed Conſpiracy 
againſt him, He concealed his Knowledge 
of it for ſotne time; and, when it was breakin 

out into Action, ſeized and puniſhed — 


and their Eſtates were forfeited. The Duke 


of Viſco, his Couſin-German, ſuffered for the 
Plot. But, inſtead of with-holding his Eſtate 
from the Family, he engaged their Affection 
by giving it to his Brother Emanuel, and raiſed 
up an admirable Inſtrument, for the Good of 
Portugal and himſelf, in one, who might have 
proved a factious and alienated Subject. Ema- 


nue! ſucceeded him in the Throne, reſtored 


the Duke of Braganza's Children, regulated 
the 1 of the Laws, and brought all 
the Wealth of the Veſt-Indies into Portugal, 
by encouraging the Diſcovery of the Brafils, 
Something like this has happened not unfre- 
quently in Kingdoms governed at the deſpotic 


Pleaſure of the Prince. How much oftener 


has it taken Place in England, a limited Mo- 
narchy ; and with what greater Probability will 
the Bleſſing be ſecured to us, ſince that Settle- 
ment of the Nation, which added new Life to 


the Liberties of the People, reduced the Con- 


ſtitution 


* 
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ſtitution to its right Baſis, and gave it its pro- 
per Force and Energy. In ſuch Circumſtances, 
we may apply to the Throne, what was ſaid 
by an antient Poet of the Altar erected by the 
Atbenians to Compaſſion : 


—— Mts poſuit Clementia ſedem, 

Et miſeri fecere facram —— 

Huc vidi bellis, ſcelerumque errore nocentes, 
Conveniunt, pacemque rogant —— 


Upon theſe Principles the Objection on the 
Part of the Crown, as if its being veſted with 
this Power were of no Moment to the Hopes 
of Families, ſeems rationally anſwered, It 
cannot be denied, that, in Hiſtory, there are 
a few Examples, but principally deſtructive to 
the Authors, in which our Princes have, in 
Matters of Treaſon, preferred dark, hurtful, 
and cruel Counſels to open, wiſe, and juſt Pro- 
ceedings, They are not to be inſiſted upon. 
There is a Decency tequired, in reciting the 
Faults of paſt Times. We may look back for 
Information and Warning, and even for Re- 
proof, but not Invective. An Alteration of 
E — renders their Renewal almoſt 
impoſlible; and, ſurely, it may be ſaid, with- 
dut Offence or Flattery, that, whether it be 
purſued at large, or paſſed over in Silence, it 
is a Subject, which neither the moſt ſuſpicious 
Friend can call invidious, nor the moſt malig- 
nant Enemy will think to be expedient, in this 
Reign. | 
| KR The 


The great Lawyers of the Kingdom, Men 
wiſely and conſcientiouſly zealous for national 14 
Rights, have expreſſed the higheſt Veneration 1 
for the Law of Treaſon eſtablithed in England; ; 
and ſeem more concerned for the Certainty of 
it, than to leflen the Severity. Lord Hale * 
ſays, *© That Treaſon, being the greateſt Crime 
i e againſt Faith and Duty, is deſervedly branded 
; « with the higheſt Ignominy, and ſubjected to 
e the greateſt Penalties, which the Law can 
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&« inflict.” Lord Cole, in the Beginning of his 0 ö 
Third Inflitute, enumerates the Names of the | 1 
principal Judges who fat in Weſtminſter-Hail | : 
at the Time of making the Stat. 25 Edu. III. , 


and thoſe ſubſequent Statutes made as Oppor- 

tunity offered, in Confirmation of it, to de- | 
ſtroy arbitrary Determinations, which endea- | 
voured to elude it. All theſe, ſays he, we WA 
tc have named in Honour of them and their | 


Poſterities, for that they were great Fur- 4 
* therers of theſe excellent Laws concerning F 
„ Treaſon. This was done, that the fair Lilies 4 
and Roſes of the Crown might Aouriſh, and 1 


*© not be ſtained by ſevere and ſanguinary Sta- 
_<-tutes.” Why ſevere, and why ſanguinary ? 1 
Becauſe the Deſcription of Crimes +, by which ' 1 
a Man might expoſe himſelf to Penalties, was , 
ſo various and uncertain, that no one »knew 
how to ſpeak, act, or behave himſelf, in any 
3 Manner. But, had he diſapproved the For- 
| feiture of Real Eſtates, in. Caſes of High- 


„H. C. I. . 86. + Stat. 1 H. V. 
1 Treaſon, 
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Treaſon, as unjuſt, he never would have com- 
mended Laws, as clear from ſanguinary Stains, 
which refer expreſsly to that Policy. 

'Tt may be mentioned, as an Argument for 
aboliſhing the Severity of the Puniſhment, that 
it is ill proportioned to the Crime; for, by the 
Law of England, Treaſon is applied to the 
Perſon and Adminiſtration of the Prince: by 
the Law of Rome, to the State and People. 
And Nat. Bacon, a partial and ſyſtematical 
Writer on the Conſtitution, ſays, that, amongſt 
our Anceſtors, * ©© Treachery againſt the Coun- 
«'try was Death, and Forfeiture of the whole 
«Eſtate, both Real and Perſonal ; againſt the 
%% King, it was only Loſs of Life, and Perſonal 
« Eſtate; from whence he concludes, that 
« Majeſty was not yet arrived at its full 
«© Growth.” There ſeems little Neceſſity te 
ſhew, that, agreeably to legal Notions, the 
Safety and Repoſe of the Kingdom are highly 
intereſted in the Preſervation of the Perſon and 
Government of the King. Many of the Forms 


of the Conſtitution are referred to him, but the 


Subſtance is for the Benefit of the Whole. 
Crimes, which concern the Public, and even In- 
juries to private Subjects, are ſuppoſed to be 
againſt his Peace, Dignity, and Crown. What 


then can be meant by State Treaſone, in Con- 


tradiſtinction to thoſe marked out by the Law 


of England? It is difficult to find a Meaning, 


except one, of which the Conſequences are ſuch, 
that had Bacon ſeen them, as a conſiſtent Re- 


publican, he muſt have immediately diſown'd 


* Bac. on the Gov. of England, p. 61, 
2 it. 
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„ 
it. The free and enquiring Spirit of this 


Age has led Men to ſearch the antient and 


forgotten Parts of Hiſtory for Epithets and 
Parellels to Miniſters. They have read, how, 


in one Part of Britain, before the Act for im- 
proving the Union, a Man might be accuſed of 


High Treaſon, under a Law againſt“ impuga- 
ing the Authority of the Three Eſtates, or 
s procuring any Innovation or Diminution of 
« it.” They have read, how the Spencers in 
Edward the Second's Time, Mortimer in the 
Reign of Edward the Third, the Duke of Glou- 
cefter, Earl of Arundel, Trefilian, and others, 
in the Reign of Richard the Second, were con- 
victed of Treaſon in Parliament, as the Record 
ſets. forth, for © accroaching Royal Power, ſub- 
s 'yerting the Realm, and fundamental Laws; 
Expreſſions which ſound well in Party Papers, 
as the Sportings of Fancy, to exerciſe the Saga- 
city, and flatter the Vanity, of Readers; but, 
when uſed as the adequate Deſcription of 
Crimes in Courts of Juſtice, become too ſe- 
rious, and may be attended with the moſt fatal 
Miſchiefs. Under ſuch general Words aroſe 
all the Common Law, or State Treaſons, con- 
ſtructive and arbitrary Treaſons; into which 
every Offence, that either was, or ſeemed to be, 


a Breach of Allegiance, and the Laws, might 
be raiſed by Interpretation and Conſequence. - 
Theſe have long been Strangers to the King 


dom, ever ſince Lord Straford's Attainder, and 
above Two hundred Years before; and it is 
to be expected from the Wiſdom and Juſtice 
of Parliaments ever will be. As the Penalties, 
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of which ſo much has been ſaid, are at preſent 
applied by Statute, thoſe who mean well to 
their Country, and take care to inſpire their 
Poſterity with the ſame good Intentions, can 


ſuſpect no Danger to Innocence ; and they will 


think it of little Moment to ſollicit the Appro- 
bation of thoſe who do not. Vet, if one might 
ſuppoſe State Treaſons revived, who would 
engage in public Buſineſs, that values Repoſe, 
has Wealth to forfeit, and Dignities to aggra- 
vate his Fall ? A miſtaken Opinion, that he was 
acting within Law, might be the Ruin of him; 


and it would become a regular and neceſſary 


Part of the Proceedings, as formerly in Scotland, 
to argue, in a ſolemn Way, the Relevancy of 
the Charge, before any Evidence was offered 
of the Fact. But it were better to have no Law, 
nor Penalties to enforce Law, nor the very 
Form of civil Society, than to receive only an 
enſnaring Protection from it. " 

Alfter all, it will be aſked, Suppoſe there had 
been no Forfeiture by the antient Conſtitution, 
would it have been thought right to inſtitute it 
now? This Queſtion can ſcarcely be anſwered, 
Who knows what Government may require in 


| ſome Periods? As the antient Diſcipline of 


Rome degenerated, new Terrors were expedient 
on the Side of Law. Yet it is one thing to 


take off old Reſtraints, another to impoſe new. 


And the Concluſion is not juſt, that becauſe the 
Doubt might be conſiderable for Reaſons of 


Policy, whether ſuch a Severity. ſhould be tried 


in the firſt Inſtance ; therefore it ought to be 
x © abrogated 


. 
> 
"I > 

9 =P 
rn 


| (70) | 
abrogated after the wholſome Effects derived 
from it, and the Approbation of Ages. There 
is nothing in the Virtue of the preſent Times, 


which claims fo particular a Reſpect. It is 
. obſerved by Cz/ar, in his Speech againſt put- 


ting the Catilinarian Conſpirators to Death, 
that thoſe who ſpoke before him in the De- 
bate, for ſuperſeding the ordinary Forms of 
Law, had caught the Attention of the Senate, 
by pathetic Deſcriptions of Sacrilege, Rapine, 
and the Ruin which muſt hape enſued to the 
Commonwealth, had the Treaſon been effect- 
ed; to which he oppoſes the Danger of Devia- 
tions from the old and regular Method of Pro- 
ceeding. Certain it is, the honeſt Senators, not 
intereſted in the fortunate Succeſs, of the Con- 
ſpiracy, as Hiſtory has ſuppoſed him to be, 
eh6nghe that Danger of the moſt Weight, which 
he attempted to diminith. Cæſar had a diffi- 
cult Part to take, and more Art could not have 
been ſhewn upon the Subject. *' But had he 
lived in this Age and Country, to defend the 
Abolition of Forfeitures, he would modeſtly 
have owned the Difficulty too much for his 


Art; in a Caſe, where both the Danger of en- 


couraging Traitors and removing Foundations 
concur, to invent Arguments againſt ſuch as ariſe 
from a Regard to that ſupreme Law, the Safety 
of the People; and to that antient Method of 


puniſhing, which ſcatters ſalutary Terrors round 


he” Tizone... © ä 
Theſe Reaſonings may appear to ſome more 
than ſufficient, Yet, perhaps, others will not 
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be wanting, who may think, that by the Dread 
of this Severity, Reſiſtance will be made very 
difficult; and Governments ought to be calcu- 
lated with a View to the Infirmities of thoſe 
who govern. The Maxim is true; but never was 
extended to prove it neceſſary, that Reſiſtance 
ſhould be ealy. Government is not to be car- 
ried on without Confidence. It is liable to 
Abuſe, but ought not for that Reaſon to be ex- 
poſed to Ruin. - Religion itſelf, tho' of the moſt 
rfe& Purity in its Origin, and not of human 
Tofticurion, has been made a Cover to the worſt 
Purpoſes. -And yet who ever ſaid, thereſhould 
be no ſuch thing as Religion „ eng to 
Mens Actions? Even putting the Argument in 
the ſtrongeſt Light, Reſiſtance ought to be 
difficult. If it were not, Men might be in- 
flamed by ſlight Faults, by perſonal Affronts, 
by private Sufferings, to diſturb their Country. 
And when we conſider, in the beſt Cauſe, what 
Confuſion, what Violence, what Cruelty en- 
ſues, it cannot be thought on without Horror. 
But we may go further, and ſay, That in the 
worſt Juncture of Affairs when the Conſtitution 
is affected, when tyrannical Deſigns are openly 
avowed, and ſupported by every Injuſtice, the 
Dread of this Severity will not create a Terror 
ſufficient to prevent good Men from reſiſting : 
on the contrary, by inſpiring Caution, and re- 
_ tarding Reſiſtance, till it is become mature, it 
facilitates and ſecures the Conſequences. A 
Man's Fears always bear Proportion to his 
Hopes, and one kind of Paſſion or Weight of 
1 e Con- 
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Conſiderations is balanced with another. In 
ood Times it is admitted, when Men ate moved 
by Ambition or Reſentment, private and par- 
tial Aﬀections, they will be deterred from en- 
gaging by private Conſiderations. But in bad 
Times, when they are moved by a Love of Li- 
berty, Order, and the common Good, Argu- 
ments addreſſed to private Fears will not weigh 
down public Affections. 5 | 
To conclude ;/a Terror of this Nature againſt 
Treaſon was particularly adapted to thoſe Ages, 
in which it has either been introduced or en- 
forced. It was fitted of old to the Genius of 


, 


the Northern Nations, who, deſpiſing their own 


Lives, were only to be moved by a generous 
Regard to their Poſterity. It is fitted to the 
Genius of theſe Times, when Perſons are to be 
touched in that deareſt Part, themſelves and 
their Families ; and the Loye of our Country 
is held a Weakneſs, and miſtaken Principle of 


Action. Men will be made averſe to deſperate | 
Engagements, by a Tenderneſs, which, whether 


derived from Inſtinct, Vanity, or Virtue, is of 
equal Moment. They pretend to be againſt the - 
Continuance of this Terror from the ſame Ten- 


derneſs; not aware; that to confeſgthe Power 


of the Affection is to vindicate the/ Wiſdom of 
the Law. But, to ſpeak plainly, Reaſon has 
mark'd out the due Office of this Affection, as 
of all others. When ſeparated from the Pur- 


| ſuit of public Good, nothing can be more falſe 


and dangerous ; when united with it, nothing 


: more juſt and beneficial, Nay, the fulleſt, as | 


well 


* 
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Confiderations is balanced with another. In 
good Times it is admitted, when Men are moved 
by Ambition or Reſentment, private and par- 
tial Aﬀections, they will be deterred from en- 
gaging by private Conſiderations. But in bad 
Times, when they are moved by a Love of Li- 
berty, Order, and the common Good, Argu- 
ments addreſſed to private Fears will not weigh 
down public. Affections. 

To conclude; a Terror of this Nature againſt 
Treaſon was particularly adapted to thoſe Ages, 
in which it has either been introduced or en- 
forced. It was fitted of old to the Genius of 

the Northern Nations, who, deſpiſing their own 


Lives; were only to be moved by a generous 


Regard to their Poſterity. Tt is fitted to the 

| Genius of theſe Times, when Perſons are to be 
touched in that deareſt Part, themſelves and 
their Families; and the Love of our Country 

is held a Weakneſs, and miſtaken Principle of 

Action. Men will be made averſe to deſperate 

{ Engagements, by a Tenderneſs, which, whether 

| derived from Inſtin&, Vanity, or Virtue, is of 
| equal Moment. They pretend to be againſt the 
Continuance of this Terror from the ſame Ten- 
| derneſs; not aware, that to confeſs the Power 
| of the Affection is to vindicate the Wiſdom of 


the Law. But, to ſpeak plainly, Reaſon has 


mark'd out the due Office of this Affection, as 

of all others. When ſeparated from the a 
ſuit of public Good, nothing can be more falſe 
and dangerous ; when united with it, nothin 
more juſt and beneficial, Nay, the fulleſt, ag 
| well 
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well as trueſt, Indulgence of the Affection ariſes 
from this Union, The Honour of a Family is 
leſs obſcured by the Puniſhment than the 
Crime; and whoever regards his own Fame, 
and their laſting Intereſt, will beſt provide for 

both, in laying every Check on the malignant 
and deceitful Paſſions, which produce the 
Crime, and in aſſiſting to maintain, by the moſt 
affecting Sanctions, the Tranquility and Safety 
of his native Country, Nor let it be called 
Court-Adulation and Cowardice, to ſecure theſe 
extenſive Benefits. What is Flattery, and what 
is Cowardice, but either artfully to indulge, or 
tamely ſubmit to the Paſſions and Humours of 
Men, againſt Reaſon, and the Dignity of hu- 
man Nature? But, if that be Flattery in public 
Conduct, which can bear a rational Examina- 
tion upon Principles of Liberty, ſtrengthens the 
old Foundations, ſupports the legal Awe and 
Authority of Government, every wiſe and 
honeſt Man wonld be placed in the Rank of 
ſuch Paraſites, Could one of this Turn of Mind 
Pry into the Depths of Futurity, and ſee any of 

is degenerate Family entertaining traiterous 
Defigns, his Grief would be conſiderable, but 
his Indignation would be greater. He would 

rieve-to ſee the Fruits of his Induſtry ſacri- 

ced to the Ambition of one; but he would 
call to mind, that as they were acquired, en- 
joyed, tranſmitted, by the Protection and Fa- 
vour of Society, they were due to the public 
Safety, when abuſed to the Deſtruction of it. 
He muſt receive Pleaſure from reflecting, that 
| _ the 
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the Law of his Country would ſo far regard his 


Honour, as not to own the Traitor's Deſcent 
from him ; and tho” he would compaſſionate 
an innocent Poſterity, yet knowing the Law to 


have the Reſources of Clemency, as well as the 


Severities of Juſtice, he would hope, that theſe 
might merit Reſtitution by their Temper and 
Innocence ; or, at leaſt, run the Race of their 
Anceſtors, and gain new Riches and Honours 
by the ſame Virtues. 

| Inſtances there are in Hiſtory, in which Na- 
tions, jealous of their Privileges, have conſented 
by new Penalties ſuited to an Occaſion, and 


more ſtrongly enforced, than any which the 


Law of England furniſhes, to ſecure the Go- 


vernment eſtabliſhed. Henry the Third of 
France, a Prince of the mildeit Nature, as Da- 


vila informs us, in a full and free Convention 
of the States at Blois, being much preſſed by 
the League *, enacted the ſevereſt Laws againſt 
Treaſon. It is true, thoſe Laws did not ſave 
him ; but he owed his Ruin to the entring into 


Engagements with the League, his Violation 
of them afterwards, and the treacherous Man- 
ner, in which he ſacrificed the Head-of the 


Party to his own Safety. If the Inſtances of 
this Kind are not rare, and ſometimes have 
proved ſucceſsful, the rather ought we to 


ſtrengthen antient and conſtitutional Terrors 


on the Side of that Eſtabliſhment, which has 
been obtained with much Labour, and has ſo 
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ten employed the Wiſdom of Parliament, the 
ealth and Valour of the Nation. Moſt of 
ie Civil Troubles, which have filled the An- 
Er als of our Kings with ſo many Leſſons of 
oarning, took their Riſe from the Diſunion 
f the Nobles, whoſe private Attachments led 
em to follow different Standards, while the 
Expectation of the People, being equal from both 
Parties, inclined them to wiſh for Repoſe 
nder ſome one Family, rather than the Victory 
f eicher. But where the Experience, as well 
Was the Expectation, is unequal, where the Ge- 
nius of a Family has been for Generations re- 
pugnant to that of the People, where this 
natural Repugnance has been heightened by the 
Policy of arbitrary Courts, the Servility of fo- 
reign Nations, the Protection of determined 
Enemies ; by the baſeſt Maxims of Superſtition, 
diſpenſing with the Obligations, or eluding the 
Sanctions of true Religion, who cannot but ap- 
plaud. ſuch Means of giving Vigour to the Law, 
that it may prove a Defence proportioned to th 
_ Greatneſs of our Enjoyments? We have a Re- 
| 45 to loſe, founded on Principles of Purity, 
of Freedom, and Mercy: We van a Conſti- 
tution of Government, the beſt formed to con- 
vey Peace and Happinefs to Mankind: We 
have Honour to loſe, of which, the Monuments 


as any Country can boaſt, is deſcended from 
our Anceſtors. Theſe are Conſiderations, which 
cannot but affect good Men to the Heart: they 
L 2 e eſpe- 


of former Ages ſhe w, that as large a Patrimony | 
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eſpecially concern ſuch as are called to the pub- 

lic Service in Parliament. A brave Soldier 
would be covered with Confuſion, to deſert the 

Poſt aſſigned him by his General in a Day of 
Battle; ſo every one of theſe is equally incapa- 
ble to deſert that Station, in which the Choice 
of the Crown or the People has placed him, a 
Guardian of the public Liberty. And as he 
would appear in the Field, if the Neceſſity of the 
Times required it, againſt Traitors, who ſhould 
invade theſe invaluable Rights, he is animated 
by the ſame Zeal, to lend his Voice and his 
Power to arm the Law with that Terror, which 
may prevent the dangerous Neceſſity, ** 


Nova Bella moventes 
Ad panam pulchra pro Libertate vocabit. 


Let it be remembered further, that this Zeal, 
for Liberty, which oppoſes itſelf to the Lovers 
of Tyranny or Licentiouſneſs, inſpires a due 

rd to the rational Aſſertors of it. And 
have not the Defenders of Revolution Prin- 
ciples, and the Proteſtant Succeſſion, a juſt 
Claim to ſo important a Security againſt any, 
who, in a future Time, ſhall attempt to era- 
dicate and deſtroy either ? 
But theſe Conſiderations ſhould particularly 


weigh with us, when a Foreign Power 


made a ſtrong, tho' vain, Effort, even previous 
to a Declaration of War, in Contempt of the 
moſt ſacred Leagues, to ſhake the firm Alle- 

giance 
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= giance of the Subject, to alter the Government 
of this Kingdom, and to gratify a ſhameleſs 
pPerfidy, and a ruinous Ambition. If the Fleets 
and Armies of that Power are ſent out with a 
Pretence of ſupporting Allies and Friends, it 
means only to extend and aggrandize itſelf. 
Examples of other Countries too clearly ſhew, 
chat they, who court and rely upon this 
= Friendſhip, nouriſh a Strength which will prove 
one Day their Deſtruction. Vainly they flatter 
themſelves, to confine the Conſequences to 
their Enemies. When once the Torrent paſſes 
its proper Bounds, thoſe, who have given it 
Vent, are the firſt to be born away in the Ra- 
idity of its Courſe. The Glories of the French 
— have never been built upon the Juſtice 
or Moderation of its Princes; and, when th 
have given Aſſiſtance to a Neighbour Nation 
with generous Profeſſions, their Deſign has uni- 
formly been to ſubvert the natural Manners 
and Independence of that Nation. The People 
of England have expreſſed their Senſe of this 
Truth: The Parliament have ſeconded their 
Indignation by a ſalutary Law. In the mean 
time it is not to be doubted, that the Attem 
of Enemies, who hate our good Faith, and 
envy the Sources of our Strength, may raiſe a 
Spirit of Watchfulneſs both in the Prince and 
People: And as, on the one hand, they will 
engage the Royal Family on the Throne to 
think their Security depends on a Lenity, Wiſ;- 
dom, Integrity of Government; ſo, on the 
other, 
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per of Calmneſs and , and induce every 
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private Man to reflect, that the Love of ous 
Country comprehends and ennobles all the pri- 
vate Relations and Partialities of Life; and 
whatever tends moſt effectually to perpetuate | 
the Laws of it, tends, at the ſime time, to 
perpgtuate his. own Name, _ Wealth, Honours, | 


and Paſterity. 


